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Canada’s War Effort 


Pre-View of Possible Future Policy Needs of the U. S.— 
Part I 


J. DOUGLAS GIBSON 
The Bank of Nova Scotia, Halifax 


T is a truism to say that the war 

dominates the whole economic out- 
look in Canada. Canada’s war effort in 
relation to her population and resources 
is of great magnitude. Not only is she 
playing the major part in the vast Em- 
pire Air Training plan, but she is build- 
ing up a very sizeable army and she is 
speedily expanding her naval forces. 
‘More than that, she is acting as a major 
supply base for Great Britain, both for 
such sinews of war as foodstuffs, metals 
and wood products and to a rapidly in- 
creasing degree for arms and munitions. 


In financial terms, the war effort has 
meant an estimated expenditure by the 
Dominion Government of over $1,300 
millions for the current fiscal year (end- 
ed March 31st next) plus an amount esti- 
mated in the order of $200 millions for 
financing British purchases in Canada. 
In other words, the Dominion has set 
itself the task of raising and spending 
about $1,500 millions. While this sum 
may not appear large to Americans, it 
compares with recent peacetime outlay 
of around $500 millions per annum and 
it represents close to 30% of the entire 
present national income of Canada. Nor 
is the end in sight: in the coming fis- 
cal year, 1941-2, the Dominion’s require- 
ments are likely to be well in excess of 
$2,000 millions and probably as much as 
40% of the then prevailing national in- 
come. 


The Fundamental Problem of War 


EFORE discussing the way in which 

Canada’s problem of war finance is 
being met, it is important to grasp the 
position occupied by finance in the war 
effort. War finance in itself is a very 
important means, but it is in no sense 
an end. The amount of money spent for 
War purposes may give some idea of the 
scale of a nation’s effort. But what 


counts is the size and nature of the 
armed forces and of the war production. 
The fundamental problem of war is to 
turn human and material resources as 
rapidly as practicable toward war pur- 
poses. In its essence, this is a physical 
rather than a financial problem. Indeed, 
as the experience of Germany and Japan 
has shown, war can be financed so long 
as men and materials can be made avail- 
able for war purposes. 


This fundamental problem of war has ~ 
two aspects. The first is to expand war- 
time production and to build up the 
armed forces. The second, which is the 
converse of the first, is to limit and even 
restrict peacetime production with a 
view to preventing competition for hu- 
man and material resources needed in 
the war. The first aspect is the prob- 
lem of supply and military organization 
—in financial terms the problem of 
spending money rapidly and effectively. 
The second is usually known as the prob- 
lem of finance—that or raising the sums 
required—though it may also involve a 
number of direct controls such as prior- 
ities, rationing, exchange control, etc. 


It is not customary to regard govern- 
ment spending as a matter of difficulty. 
And yet a government’s primary job in 
wartime—that of spending money rapid- 
ly and effectively—is often its greatest 
problem. You cannot spend money for 
war purposes unless you can purchase 
the required goods and services. In Can- 
ada, for example, there was no sizeable 
production of arms and munitions prior 
to the outbreak of war. It was thus 
much more than a problem of placing 
orders. It was a question of reorganiz- 
ing existing industrial capacity for war 
purposes and, when necessary, of build- 
ing new capacity. Such a reorientation 
of industry requires a great deal of 
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planning and organization. Further- 
more, it creates a heavy demand for cer- 
tain types of skilled labor, for machine 
tools and, in a country like Canada, for 
foreign exchange to purchase essential 
imports of machinery, parts and raw 
materials. It brings to the fore the now 


much discussed problem of bottle-necks. 


Methods of War Finance 


ITH this introduction, let us turn 

to the second job of government 
in wartime; that of raising the money. 
In the physical sense, this task is to limit 
or even decrease the consumption of 
peacetime goods and services. The gov- 
ernment takes money from the public, 
both because it needs it for war purposes 
and because it cannot permit the pri- 
vate expenditure of that money to create 
demands for goods and services which 
would compete for human and material 
resources needed in war industry and 
in the armed forces. 

There are three principal means of 
raising the necessary funds for war 
(or of limiting peacetime production) — 
taxation, borrowing from savings, and 
credit expansion. There is no need to 
define taxation. Borrowing from sav- 
ings means borrowing from the genuine 
savings of individuals and corporations, 
not borrowing financed by credit expan- 
sion, as in the case of a government 
loan from the banks. Credit expansion 
may be defined as an increase in the vol- 
ume of currency and bank credit. 

In the early stages of the war effort 
a certain amount of credit expansion 
may be necessary and desirable provided 
that, as in Canada, there is a good deal 
of room for expanding production. Can- 
adian production at the outbreak of the 
war was still far from potential capacity. 
In 1939, the available national income of 
Canada was about $4,375 millions and it 
would seem reasonable to assume that 
under the pressure of war an income 
equivalent to, say, 5,700 millions of 1939 
dollars might be reached in a few years. 
Obviously, it would be out of the ques- 
tion to finance such an increase without 
an appropriate expansion in the volume 
of credit. But, as the Government has 
emphasized, a policy of credit expansion 
should be used with care and should 
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be eliminated when the nation is ap- 
proaching capacity production. The 
reason should be quite plain. If a coun- 
try is producing as much as it can, fur- 
ther issues of currency and credit will 
lead to increases in prices, since they 
cannot be accompanied by larger pro- 
duction. It is this situation — when 
credit expansion is outrunning the 
growth of production — that is usually 
described as inflation. 


Defects of Inflation 


NFLATION, as so defined, is a form 

of taxation levied upon those whose 
incomes fail to keep pace with the rise 
in prices. It is unnecessary to tell the 
trust and estates expert that it strikes 
with special severity at persons receiv- 
ing incomes from fixed obligations. By 
the same token, it bears heavily upon the 
salaried worker and upon the wage- 
earner whose bargaining power is weak. 
But it does not strike at profits; on the 
contrary it tends to enlarge them. From 
many standpoints, it is not an efficient 
method. It is apt to cause friction 
between labor and capital; it is sure to 
cast a disproportionate load on some 
parts of the population and in certain 
cases it may force living standards below 
the minimum required for health and 
efficiency. In addition to that, it has 
serious long-term consequences if it is 
heavily relied upon. For one thing it 
tends to become cumulative—the more 
it is used the more difficult it is to stop. 
At the close of the war the problem of 
shifting back to a peacetime economy 
will be especially difficult if inflation has 
gone to great lengths, for the distribu- 
tion of income will have been altered, 
normal price relations will have been up- 
set and costs will be seriously out of line 
with conditions in other countries. 

It must be admitted, however, that in- 
flation has been used to support increases 
in taxation and to facilitate public loans 
when, without some such stimulus, fur- 
ther reliance on the methods of taxing 
and borrowing might have been difficult. 
Moreover, it will raise money quickly 
and easily and will do so when other 
methods fail. Inflation is certainly un- 
desirable but as someone has said, it is 
the “normal war hazard” and it is hard 





to conceive of a war situation in which 
it would not develop to some degree. 


Taxation and Borrowing 


HE other two methods of war fin- 

ance—taxation and borrowing from 
savings—are clearly more desirable than 
inflation. They are much more equit- 
able. Taxation takes funds from those 
who can afford to pay, in accordance 
with a definite set of rules considered 
appropriate by the government. War 
loans utilize funds of those who have 
savings to lend and the decision as to 
the size of the subscription is left to the 
individual. Both turn part of the cur- 
rent national income into the hands of 
the government. Thus the popular view 
that borrowing is a means of postponing 
the cost of the war is largely fallacious, 
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because whether the money is taken out- 
right as with taxation or whether it is 
borrowed, it is withdrawn from individ- 
val incomes and peacetime production is 
accordingly reduced in favor of the war 
effort. Whether the money is raised by 
taxing or borrowing, the physical pro- 
duction, the efforts and the sacrifices are 
made during the war. War loans, how- 
ever, do have the disadvantage that they 
leave a large public debt, i.e., a large 
amount of money owed by the citizens 
of the country as a whole to the citizens 
who subscribed for the war loans. The 
country is not poorer by the amount of 
the internal debt since it is owed to its 
own citizens who in the final analysis 
will have to pay it. But the transfer 
problem is often a serious one since it 
involves a high level of taxation which 
may have an unfavorable 
effect upon production’ 
and employment. The 
fact is that the proce- 
dure of transferring in- 
come within the country, 
of taking money out of 
one pocket and putting 
it back into another or 
even into the same pock- 
et, may bring about re- 
actions that reduce the 
efficiency of the produc- 
tive machine. 

There is no question 
but that taxation is the 
most desirable method 
of war finance both be- 
cause it is the most fair 
and because it leaves no 
transfer problem after 
the war. Its potential- 
ities have never proved 
adequate, however, for 
the needs of a major 
war. After a certain 
point — and that point 
depends a great deal on 
the public attitude to- 
wards taxes — further 
increases in taxation 
may tend to discourage 
production and may be- 
come self-defeating. Bor- 
rowing, therefore, has 
to be heavily relied upon. 
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The fact appears to be that when the 
national existence is at stake the real 
problem of war finance boils down to 
something like this: to attempt to limit 
the use of inflationary methods, first by 
‘relying on taxation as much as is prac- 
ticable and then by the fullest use of 
borrowing from savings. Such a policy 
will usually have to be supplemented by 
a number of special controls and regula- 
tions. 


Financial Policy in Canada 


ITH this general outline, let us 

return to the position in Canada. 
The policy of the Dominion Government, 
as outlined in the Budget Speech just 
after the outbreak of war, was to per- 
mit and encourage a moderate and care- 
ful expansion of credit designed to as- 
sist the increase in war production, and 
as production expanded to rely increas- 
ingly on taxation and borrowing from 
savings. Thus the first loan of $200 
millions was from the banks, rather than 
the public, and was admittedly of an 
expansionary character. It was accom- 
panied by considerable increases in tax- 
ation, some imposed immediately, but 
the most important (and especially the 
excess profits tax) not applying until the 
following year when it was expected the 
national income would have increased 
substantially. 

The Government’s expectations have 
been realized, for the national income 
has been increasing quite rapidly. Mean- 
while, the policy of relying more and 
more on taxing and borrowing from sav- 
ings has been implemented. In the sec- 
ond war Budget in May last, taxes were 
raised sharply. The personal income tax 
was much increased in the middle and 
lower brackets (it was already excep- 
tionally heavy in the upper brackets), 
exemptions were lowered, and a special 
defense tax of 2% was applied to all 
incomes exceeding $600 for single per- 
sons and $1,200 in the case of married 
persons. An even stiffer excess profits 
tax was imposed, of 75% on all profits in 
excess of the average for 1936-39, though 
appropriate qualifications are provided 
for gold and oil-producing companies, 
for new enterprises and for firms which 
have been operating in “depressed” in- 
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dustries. Reinforcing this tax measure 
is the provision that incorporated busi- 
nesses must pay at least 30% of their 
profits by way of income and excess pro- 
fits taxes to the Government even if they 
do not earn sufficient “excess” profits to 
bring their tax bills to that level. Since 
the regular corporate income tax was 
18%, this means a substantial increase 
in taxation for those firms whose “ex- 
cess” profits are small or lacking. There 
are a number of other new taxes but, 
except for the 10% tax on imports from 
non-Empire sources, they are not expect- 
ed to be large revenue producers. 


Similarly, the Government has made 
increasing calls on the public’s savings 
during the present year. The first pub- 
lic flotation, known as the First War 
Loan, for $200 millions of new money 
came last January and was readily sub- 
scribed. The Second War Loan came in 
September for $250 millions of new mon- 
ey and again was successful. A certain 
amount of bank accomodation was ex- 
tended to subscribers but it was on a 
short-term basis and it would appear 
that the loan is not likely to involve any 
large amount of lasting credit expan- 
sion. In addition to the bond approach, 
the Government has inaugurated a con- 
tinuous savings campaign aimed at the 
lower income groups, through the med- 
ium of War Savings Certificates which 
are available in denominations as low as 
$4 at all banks and many other business 
offices. This campaign which started last 
May, has been yielding about $4 millions 
a month and it is now being greatly 
extended and intensified with a view to 
at least doubling the monthly influx. 


(To Be Continued in December issue) 


Canadian Wartime Controls 


The three main controls which the 
Canadian Government instituted promptly 
on the outbreak of war were discussed by 
Gordon Scott, financial advisor of the 
Canadian Department of Munitions and 
Supply, in an address before the September 
meeting of the New England Council. These 
are the Foreign Exchange Control Board, 
Wartime Prices and Trade Board, and De- 
partment of Munitions and Supply. 
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Private and Government 
Enterprise 


REEDOM of enterprise, private capi- 

talism, and incentive based upon 
the fair operation of the profit’ system 
has made possible the wonderful story of 
social progress and economic advancement 
that today makes the United States of 
America the envy of the world. The 
American has been encouraged, under 
the operation of these policies, to pro- 
duce, to invent, to develop natural ma- 
terials into more valuable articles of man- 
ufacture because he has been assured of 
the right to use, enjoy, sell and make a 
reasonable profit upon, the results of his 
own labor, and his own genius, whether 
he has been high or low in the economic 
scale. 

Protection of property rights assured 
him of that deep satisfaction in providing 
for his family and others dependent upon 
him for he knew, as we know, that the 
distinction glibly made between human 
rights and property rights by the politi- 
cian is a fictitious one, for if the citizen 
is robbed of his property, the product of 
his labor and frugality, his so-called hu- 
man rights will be worth little. 

Savings have become a reservoir for in- 
vestment making possible the enlarge- 
ment of the agencies of production and 
manufacture and increasing the national 
wealth for the benefit of all the people. 
Out of these investments he has had prom- 
ise of security for himself and his family 
in the unproductive years of later life. 
He is the man who, with millions like 
him, has made America. 

The philosophy of Government plan- 
ning, spending-lending, regimentation of 
the individual, and economic regulation 
challenges us for a decision. Today pri- 
vate enterprise, private capitalism (which 
is just another name for individual own- 
ership of property) and the profit system 
is under attack in this country as never 
before. 

It only remains for price-fixing to be 
undertaken by Government, and industry 
will be in a straitjacket indeed. When 
that occurs, labor will also be in a strait- 
jacket. What will then happen to the 
free enterprise we have been talking 
about? How will industry absorb mil-, 
lions of unemployed in a situation which 
Government has failed to rectify in the 
planning campaign of the last decade, and 
the spending-lending, deficit-financing pro- 
gram costing more than $25 billions? 
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What will happen to the social security 
program, based upon contributions by in- 
dustry and labor, if both are unable to 
function and pay the taxes? Some of 
our well-intentioned friends say ‘Let the 
Government run everything.’ Surely the 
fiery handwriting on the wall of Europe 
will be read aright and its meaning weigh- 
ed in the balances of reason before we 
shall be found asking for such an eventu- 
ality. 

This is the root of the evil, for it adds 
a sort of moral abdication to the material 
difficulties. 

William S. Elliott, 
Pres. Bank of Canton, Ga., in address 
before Kentucky Bankers Assn. 


a 


Defense Financing—and Financial 
Defense 


To the extent we turn the business of 
defense financing over to the RFC and 
other Government agencies, we encourage 
the Government in taking over the bank- 
ing business and increase the Govern- 
ment debt and the danger of inflation. 

The mechanisms of monetary control, 
greatly distorted by the depression legis- 
lation, need overhauling. 

In particular it is unnecessarily danger- 
ous and disturbing to confidence to con- 
tinue on the statute books power for the 
President to issue $3,000,000,000 green- 
backs solely at his own discretion. In 
similar position are the power and instruc- 
tion to buy huge additional amounts of 
silver and the power to devalue the dol- 
lar still further. The repeal of these 
powers will concentrate monetary con- 
trols more fully in the Federal Reserve 
System, where they belong. The Federal 
Reserve legislation itself needs review as 
to the system’s real independence of poli- 
tics and the adequacy of its power of 
control. 

If the defense program can be carried 
through only by a decrease of other pro- 
duction and other consumption, it means 
a further decrease in the standard of liv- 
ing a decrease which might easily be so- 
cially dangerous at a time of large unem- 
ployment and sub-standard consumption in 
many population groups. This is not the 
moral atmosphere for an energetic de- 
fense effort. 

W. Randolph Burgess, 

Vice-chairman, National City Bank of 

New York, at the A. B. A. Convention, 

Atlantic City. 





A Bicycle Built for Two 


Neither Government Nor Banks Can Go It Alone 


JOHN W. HESSION 


of G. A. Saxton & Co., New York; 
formerly examiner for the Federal Reserve Bank of New York 


ERHAPS if the Forgotten Man 

weren’t himself so forgetful he’d be 
remembered. This penchant tends to 
invite transgression of his rights by all 
so inclined. 

One of the most recent acts of this 
kind was the ransom kidnapping of the 
private banking system after its drama- 
tic rescue from self-destruction by the 
New Deal. 

Twenty-five billions of dollars (the 
amount by which the national debt has 
increased) is the ransom paid to date, 
but the captive remains in the New 
Deal dungeon. Let us briefly review 
the history of the case. 

Events leading up to the banking hol- 
iday of 1933, the climax of the down- 
fall, hardly seem real today. When 
bank closings in the autumn of 1932 
became numerous enough to create gen- 
eral uneasiness, the public took it for 
granted that the situation, while deplor- 
able, was still well in hand. 

Between the time of President Roose- 
velt’s election in November, 1932, and 
his inauguration on March 4th, 1933, 
the real panic occurred. Wave upon 
wave of bank closings in widely diver- 
gent sections of the country were threat- 
ening to engulf the principal financial 
centers. The public began to suspect 
that no bank, regardless of size or repu- 
tation, was to be trusted with hard-earn- 
ed savings. The rush for cash began in 
earnest. 


Why the Bank Closings? 


T is to be believed that the public nor- 

mally is aware of the general pro- 
cedure through which depositors’ funds 
are held as cash reserves, loaned or in- 
vested. But this understanding must 
have been forgotten in the race to con- 
vert bank deposits into cold cash. Dur- 
ing the winter of 1932-1933 a run on a 


bank was far more common than were 
ham and eggs for breakfast. 

The impossibility of transforming 
bank assets of all descriptions into cash 
must have been realized by the nation’s 
banking authorities, and by a great 
majority of bankers, at an early stage 
of the tragic rout. Yet instead of 
attempting to eliminate the cause, they, 
too, were swept along by an overwhelm- 
ing current of fear. They proceeded on 
the one hand to tighten solvency require- . 
ments for banks and on the other fran- 
tically to liquidate all disposable assets. 
Security values were shattered. With 
each succeeding market break, more 
bank closings were announced. Some 
banks failed as a result.of inability to 
meet the demands of depositors for with- 
drawal of funds. Some were closed for 
failure to meet the inflexible solvency 
requirements of certain supervisory 
authorities. 
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Differences of opinion among super- 
visory authorities, State and National, 
as to just what constituted a solvent and 


insolvent condition, added to the confu-. 


sion. This is not to imply that such 
bodies rendered one whit less genuinely 
conscientious service than was to be ex- 
pected. But banking departments, State 
and National, are noted neither for high 
pay nor for great advancement oppor- 
tunities or long tenure. 


Contributory Confusion of Standards 


STATEMENT that all banks closed 

by order were closed unnecessarily 
would be far too broad. But it seems 
safe to state that many whose depositors 
refrained from making sudden and 
wholesale demands for their funds, could 
have worked out their problems in suc- 
ceeding years without undue hardship. 
Losses sustained by depositors have aver- 
aged less than 20% while securities 
prices have recovered over 50% from 


their lows of 1932-33. In many instances. 


a recovery of lesser proportions would 
have been sufficient to restore capital 
impairments. 

The powers of federal regulation are 
vested in the Comptroller of the Cur- 
rency and in turn are delegated to twelve 
Chief National Bank Examiners, one for 
each Federal Reserve district. These 
twelve may have had varied viewpoints 
on the subject of solvency. And each 
might be likened to a court of last resort, 
where recommendation to the Comp- 
troller of Currency, for the closing of a 
national bank in his district was con- 
sidered necessary. 


It is generally accepted that National 
Banks in certain districts were being 
closed upon the judgment of some Chief 
Examiners, while in other districts no 
such advice was given in the case of 
banks which would have been less sol- 
vent if the same tests had been applied. 


The general leniency shown to state- 
chartered banks, coupled with different 
viewpoints of national banking authori- 
ties on the question of solvency, lent a 
bizarre quality to the increasing unrest 
during that winter. In some instances 
depositors in national banks felt the axe 
sooner than‘did those who had entrusted 
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their money to less-solvent state banks. 
Liberal policies of State banking auth- 
orities and of certain Chief National 
Bank Examiners, who refrained from 
becoming as pessimistic as Mr. John Q. 
Public, were clearly proven by subse- 
quent events to have been intelligent. 

It is sometimes argued that severe 
treatment of banks in certain sections 
of the country was responsible for the 
debacle, inasmuch as the securities which 
were thrown upon the markets in con- 
tinually increasing amounts, merely add- 
ed fuel to an already fiercely-burning 
fire. Certainly it did no good. Prob- 
ably it hastened the climax. Maybe it 
could have been largely avoided by uni- 
form treatment of all banks, both state 
and national. 


The Real Sinners 


UT the primary reason for the com- 

plete undermining of public confi- 
dence in the banking structure was the 
failure of the bankers themselves, as 
well as supervisory authorities, to face 
together the elementary fact that depos- 
itor liabilities of the nation’s banks could 
not be met upon demand. 


The attempt which was made to do 
the impossible resulted in a general 
breakdown of independent performance 
of the banking functions upon which our 
pre-panic economy was based. 


Fear has been largely removed from 
depositors’ minds, but instead of hav- 
ing been destroyed, it apparently has 
been transferred to the banker. This 
has served to accentuate a general par- 
alysis of industry. It might even be said 
to be directly responsible for the ever- 
increasing participation of government 
in private enterprise. 


The moment that President Roosevelt 
decreed a banking holiday, immediately 
after his inauguration, the panic was 
over. His plea centered around the 
theme that we had nothing to fear ex- 
cept fear itself. John Q. Public lost no 
time in seeing the point. He probably 
wondered what all the rush for cash was 
about. At any rate, he redeposited 
quickly enough when the banks reopened. 
And the panic was ended. 
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Panic Ends in Captivity 


OR the independent operation of the 
banking system, however, and for the 
taxpayer, this was only the beginning. 
The government insisted upon and put 
into effect the Federal Deposit Insurance 
Plan, designed to safeguard small depos- 
itors. The Banking Act of 1933 was 
devised hurriedly, inadequately deliber- 
ated upon, and quickly adopted amid the 
cheers of the public, of the press and 
even of the bankers themselves. The 
Securities and Exchange Act of 1933 was 
steam-rollered through the Congress in 
much the same fashion. This bill was 
so broad in scope and so far-reaching 
in eventual economic effect that its fram- 
ers can not have realized what it really 
meant. 

By now everything was rosy. The 
public felt safeguarded. The banker 
deemed himself lucky to have been able 
to pass the buck to the government. And 
the government was not at all unhappy 


over the prospect of its greatly increased 
power. 

As a result of this financial revolu- 
tion bankers began to adopt a false at- 
titude of ultra-conservatism, even going 
beyond the dictates of law. They were 
on their good behavior and were unwill- 
ing to risk the slighest breath of criti- 
cism. In such a condition, they were 
easy prey for a bureaucratic administra- 
tion. They were very complaisant as the 
government took over their most import- 
ant duties and functions through its own 
rapidly expanding agencies. 


Paying the Cost 


MONG the effects of the banking re- 

form begun in 1933, has been an 
incalculable annual _ loss, probably 
amounting each year to billions of dol- 
lars, of income on bank deposits and in- 
vestments. This has been caused large- 
ly by artificially low money-rates, which 
in turn have necessitated drastic reduc- 
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tions in rates of interest paid to deposi- 
tors and investors. 


The banker was no longer willing to 
take risks. He wanted income, but he 
also wanted greater safety. No more 
chances for him! So, the government 
began to make loans, and at low rates 
of interest. And the government raised 
a lot of cash for these operations by 
selling its own bonds or those of its 
agencies, to the banker, for the banker 
was in need of income. The return, on 
investment of banking funds in govern- 
ment bonds, has been gradually but con- 
stantly diminishing. Banks have, in 
turn, reduced interest rates on deposits 
almost to a vanishing point. 


Proponents of one school of thought 
hold that taxpayers are being saved hun- 
dreds of millions of dollars annually, 
through low rates which the government 
pays on its debt by reason of its easy 
money policy. Others contend that the 
same taxpayers have lost more than has 
been saved, albeit indirectly, and that 
they furthermore are faced with an in- 
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credibly enormous national debt which 
they or their progeny must sooner or 
later pay in full. Be that as it may, 
it may suffice here to state that the in- 
dependence of our banking structure has 
been lost. 


The standard of values upon which 
our national economy has been based, 
is partially the result of, and is depend- 
ent upon, a free banking system and un- 
interrupted flow of credit. During the 
past seven years these standards have 
been maintained, if at all, only by bor- 
rowing, or to say it differently, by mort- 
gaging the future. 


Many people contend that economically 
the country is worse off than it was in 
the beginning of 1933; that to the old 
problems have been added the effect and 
the cost of a highly expensive series of 
experiments and of duplicate loan facil- 
ities. 

Operation Successful — Patient Dying 


HE faults of our pre-panic economy 
have been eliminated. But the econ- 


omy itself is gasping for breath. The 
operation, while intended originally to 
cut out the sore-spots, has developed into 
a complete dissection job, with the re- 
former’s scalpel probing at random for 


other ills which are not there. The pat- 
ient should be given a chance to recover 
from the effects of the major operations 
which the pseudo-surgeons have already 
performed, before he passes out on the 
table. 


As a matter of fact, there never existed 
any real need for a major operation. 
The 1932-1933 panic could and should 
have been prevented. Undoubtedly it 
could have been avoided by direct ac- 
tion on the part of the bankers. They 
must have been fully aware of the utter 
futility and impossibility of attempting 
to convert the entire conglomeration of 
bank assets into cash. Yet they refused 
to face this issue squarely. Certainly 
it is reasonable to believe that they were 
aware that through their combined 
efforts, they could have notified the pub- 
lic that its demands upon their banks 
were impossible to meet. They surely 
must have known that in making such 
an appeal to public intelligence in Amer- 





ica they could have set forth their alter- 
native decisions, to close temporarily all 
banks rather than allow financial and 
economic suicide. The public would have 
had no choice but to accept the plain 
statement of facts and trust to the clear- 
headedness and common sense of the 
bankers who stepped forth as leaders in 
the emergency. 


Considerable reservation should exist 
when attributing such qualities of lea- 
dership to most bankers, because of the 
lack of good judgment on their part in 
the then recent past. The majority had 
been guilty of supplying credit upon 
which the boom that culminated in 1929 
was based. Many bankers either had 
participated in the boom, or had advised 
others to do so. Then they had pro- 
ceeded to help pull the credit props away. 
The ensuing crash converted most bank- 
ers into dyed-in-the-wool conservatives 
at just the time when return to reason 
and maintenance of mental equilibrium 
were clearly the only means of avoiding 
the unprecendented depression into which 
the country plunged. 


Yet We Pulled Through — So Far 


HE nation’s chief halted the panic 

by appeals to common sense and pat- 
riotism and by declaring a banking holi- 
day to give the public ample time for 
sane reflection. But it seems entirely 
possible that the banks could have ac- 
complished this long beforehand, in time 
to prevent the permanent closing of a 
great many of their number. 

From the time that the banking holi- 
day began, banks themselves ceased to 
perform the most important functions 
of their charters, namely to facilitate 
the normal flow of credit through chan- 
nels of commerce and industry. But 
bankers probably were as greatly be- 
wildered as the public, while they trem- 
bled with fear as they thought with 
what great satisfaction the people would 
tear them limb from limb. At this turn, 
the government intervened and saved the 
bankers from an horrendous fate. This 
was partially accomplished by the gov- 
ernment promising that it would do the 
job, itself. 
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Could the bankers complain? Could 
they criticize the New Deal as it flound- 
ered its way through experiment after 
experiment? No, while each crackpot 
adviser figured out a new remedy and 
proceeded to try his own pet cure, the 
bankers, perforce, remained dumb. 
After all, the bankers had made such 
a mess that nobody paid much atten- 
tion to their half-hearted cries uttered 
during the first term of the New Deal. 

Finally the bankers did get up enough 
courage forcefully to criticize the thor- 
ough ineptitude of the administration, 
in both financial and economic fields. 
They even spoke aloud, so great was their 
bravery. But it was far too late. Our 
president, a shrewd politician, long 
before had realized fully the enormous 
political advantage of having broad emer- 
gency powers and control of expenditures 
of fabulous sums of money. He also 
had an extraordinary ability to dram- 
atize the New Deal’s most ordinary blun- 
ders of fiscal and economic judgment; 











and to change them into banker-made 
tragedies. He spent unceasingly in 
prodigal fashion, with blank checks 
drawn on the national bank account, 
trying to save the nation. 

Bankers had their chance and missed 
it. The administration has had a seven- 
year fling at running the show and has 
failed as dismally. 


Now What? 


S a result of this situation, the 

banker has shrunk in stature. He 
seems to believe that his principal re- 
maining function is to buy government 
bonds or government-guaranteed mort- 
gages. If this be so, most bankers should 
be replaced by their office-boys in the 
interest of economy. In spite of the 
theory that highly-paid banking officials 
are necessary for the study of money 
markets and economic developments, the 
fact remains that the institutions are 
frozen into their government bond port- 
folios, since they can move only at the 
risk of incurring official displeasure. 
And men in cushy jobs hesitate to in- 
vite it. 

For its part, the government encour- 
ages this attitude as well suited to its 
purposes. Of each dollar deposited in 
banks, it takes out about twenty-five to 
thirty cents to spend in its own sweet 
fashion, replacing the same with Feder- 
al I. O. U’s. 


Reform of Reforms 


NEW reform is needed, not a one- 

sided change but a “reform of re- 
forms.” A _ realistic housecleaning is 
required. There should be a sweeping 
out of those statutes, regulations and 
controls which have slowed the pulse of 
industry and prevented the free circula- 
tion of credit through orthodox channels 
of commerce. Safeguards should be re- 
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tained but unnecessary obstacles should 
be removed. 

Let bankers and government work to- 
gether for a solution of the problem and 
an answer will be found. Bankers 
should demand the right to, and willingly 
accept the responsibility for putting 
their own house in order. Then govern- 
ment should police it. 

Both sides must recognize the mis- 
takes that have been made, and should 
profit thereby. Neither is self-sufficient. 
Each has made grievous errors. Govern- 
ment is heavily dependent upon our 
national economy, yet is totally unable 
to support it. A free and independent 
banking system is its basis. From pure- 
ly selfish viewpoints, both government 
and bankers should be equally anxious 
for renascence of a self-reliant, un- 
shackled banking structure under rea- 
sonable supervision. 

Failing this, it is but a matter of time, 
short at the present pace of world events, 
before another series of tragedies will 
be enacted. Insurance of deposits is a 
myth. It will operate only until the 
forces of fear become marshalled behind 
a new panic for cash. Under such stress 
recourse to printing press money would 
be necessary. This inevitably would lead 
to destruction of the standards of values 
upon which the national economy rests, 
and, with it, our social order. For our 
bank deposits, as well as our other forms 
of wealth, are essential citadels of our 
democracy. 


Springfield, Ill—According to the latest 
report of the Auditor of Public Accounts of 
the State of Illinois, there are seventy-one 
national banks, sixty-one state banks and 
five trust companies in that state exercising 
trust powers. There are also twenty-one 
foreign trust companies. 














State Borrowing in Wartime 


PROFESSOR GUSTAV CASSEL 
Condensed from Skandinaviska Banken Quarterly Review 


HEN the defense of a country 

makes exceptional heavy demands 
on the national finances and sufficient 
revenue can no longer be provided by 
taxation, the State is driven to resort 
to borrowing, not only for capital expen- 
diture, but for covering current expen- 
diture. The prevailing ideas regarding 
the significance of this procedure are 
for the most part rather hazy. 


It is a very widespread view that such 
borrowing shifts the burden onto the 
future . . . The idea, however, is false 
and should be eradicated. The truth is 
that the monies required to meet present 
expenditure must always be fully pro- 
vided by the present. An increase in 
current expenditure may, however, en- 
tail a reduction of the expenditure on 
capital account. The country’s capital 
resources will then be smaller than they 
should normally have been. In this way 
the effects of an abnormally large ex- 
penditure in the present will always be 
felt by the future. 


The fixed assets, such as buildings, 
plants, machinery, etc., cannot directly 
be consumed. However, this real capital 
normally requires maintenance and re- 
newal. For this purpose it will to some 
extent be necessary annually to employ 
productive forces. If this renewal of 
real capital is in some measure neglected, 
productive forces will be available to 
some extent for other purposes. 


Work Up or Give Up 


As regards movable real capital a 
direct consumption is, of course, possible. 
Industries can reduce their stocks and 
the farmers may slaughter their cattle 
and consume their stores of various 
kinds. A consumption of capital in the 
two ways just mentioned may, without 
being too ruinous, considerably lighten 
the burden of extraordinary expenditure 
on defense. However, it is evident that 
in the long run the extraordinary expen- 
diture on defense must be sustained by 


increased production and by reduced con- 
sumption for civil purposes. 

If a nation has foreign claims which 
can be called in or foreign assets which 
can be sold, and if a corresponding im- 
portation of goods can be effected, the 
expenditure on defense can evidently be 
defrayed to some extent by a consump- 
tion of capital. This mode of financing 
expenditure played a particularly im- 
portant part for England during the 
former world war. Sweden too is now 
consuming large foreign assets or gold 
to cover her expenditure on defense. The 
raising of foreign loans—the payment 
of which may truly be said to be a bur- 
den on the future—is of similar import. 

What is required in the first place is 
to work more, and thus more completely 
to utilize machinery, industrial plants, 
and other capital assets. Additional 
work, however, has its limits, partly 
because additional work is required only 
in special branches. 

The second method indicated is to 
restrict current consumption. This will 
be of importance for national defense 
only if means of production which can 
be pressed into the service of defense are 
thereby released. 


Current Surplus and Savings 


When a private individual earns more 
or reduces his consumption, he thereby 
obtains a surplus of income which he 
could place at the disposal of the State 
by buying Government bonds. The 
State will then receive monies which can 
at once be used for expenditure on de- 
fense. The total active purchasing 
power in the country will remain un- 
changed, and thus the supposed saving 
cannot give rise to a general lack of 
demand for goods and labor. 


When such a mode of procedure is 
general, it means that the entire national 
demand has changed its course, being 
deviated from utilities which, relatively, 
are of a luxury character to utilities 
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AN 
ENDURING 
MONUMENT 


At Rennsselaer Polytechnic Institute, de- 
termined pioneers in a new kind of edu- 
cation long ago unlocked science and set 
it to work for all people. As a result, 
our standard of living later became a 
marvel of the world. 


Today, in this new period of great need 
for the application of science to human 
service, particularly in creating new jobs, 
Rensselaer still pioneers. But a privately 
supported educational institution must 
depend upon gifts and bequests. For in- 
formation you might wish to suggest to 
clients considering enduring and produc- 
tive benefactions, write to Rensselaer 
Polytechnic Institute, Troy, N. Y. 


required for defense. A corresponding 
readjustment of production will then be 
necessary, and may entail considerable 
difficulties. The general public are apt 
to cling to the supposition that it is 
possible to save and yet avoid exposing 
anybody to unemployment or lack of a 
market. This is an illusion. 

Should the State be unable to cover 
its entire requirements of loans out of 
current savings, the problem arises as 
to how far savings previously made could 
be used. For the private individual it 
seems to be a rather simple matter to 
withdraw a bank deposit and buy a 
Government bond with the money thus 
withdrawn. 

If the public withdraws money from 
the banks on a considerable scale, the 
banks can eke out their liquid funds by 
rediscounting bills of exchange at the 
national bank or by borrowing from it 
on the security of bonds or debentures. 
At the time when the war broke out 
there was no rediscounting of bills in 


TRUSTS and ESTATES—November 1940 


Sweden: it had not in fact occurred for 
several years. At the end of April 1940, 
however, rediscounts amounted to over 
250 million kronor. 


Use of Bank Funds 


If the national bank, in one way or 
another, is to find the money which the 
general public lends to the State by draw- 
ing on previous savings, there is the 
risk that the final result may be an in- 
flation. It cannot be expected that the 
State’s requirements of loans can be 
covered to any large extent with the aid 
of the previous bank holdings of private 
individuals. 

Intermediate between previous bank 
holdings and fresh savings comes income 
which has recently been received and 
has been temporarily deposited in the 
banks. In the normal course such in- 
come is spent gradually for the acquisi- 
tion of new real capital. If, instead, it 
is delivered to the State in the form of 
loans, is should be possible so to do with- 
out any disturbance in the monetary sys- 


tem, provided only that a continuous 
flow of new deposits can be expected, 
or that the holdings are not spent in the 


usual way. Every deposit in a bank 
may be regarded, so to speak, as a defla- 
tionary process and every use of the 
deposits for effective spending power 
as an inflationary process. 

Private individuals can borrow money 
from the banks in order to buy defense 
bonds. For the same purpose they can 
also sell bonds of various kinds which 
they already hold. In that case either 
the savings of other persons will be 
drawn on, or else the banks will come 
forward as buyers. If the banks are 
resorted to this way in support of the 
defense loan, they will be driven to 
apply for assistance from the central 
bank, and inflationary effects can scarce- 
ly be avoided. When the United States, 
during the world war, issued the so- 
called “Liberty Loan,” the commercial 
banks extended their grant of credits 
very far in order to support this loan, 
with the consequence that the tendency 
towards inflation was aggravated. Such 
a course of development is by no means 
desirable. If we wish to avoid inflation, 





the grant of credits for subscription to 
a defense loan must be restricted to 
those cases where the individual sub- 
scriber can expect in the immediate fu- 
ture to obtain income for the real pay- 
ment of his State bonds. A real financ- 
ing of extraordinary expenditure on de- 
fense will in the main have to be based 
on new savings. The banks cannot by 
magic create money which in reality does 
not exist. 


If the masses do not voluntarily save 
something for the State, they may be 
forced into a reduction of consump- 
tion either by more drastic taxation 
or by inflation. By subscribing to a 
defense loan they will conduce in the 
most effective way to check inflation, 
which would hit them particularly hard. 


Post-War Foreign Trade 


Germany, relying heavily upon the suc- 
cess of her military aims, recently warned 
the United States to be prepared to ac- 
quiesce in her barter trading methods after 
the war and without adherence to a fixed 
gold standard. 

Admittedly, German economic domination 
of Europe after the war would seriously 
jeopardize our peacetime exports to that 
market of agricultural and manufactured 
products. In fact, total export trade of 
two billion dollars is our stake there. 

But whatever the outcome of this war, 
we shall adopt no defeatist attitude in bar- 
gaining with a post-war Europe which may 
unite in forming an economic bloc. Closer 
economic ties between the British and Pan 
American democracies, buttressed by our 
gold, will provide economic power and strat- 
egy capable of holding our own in any bar- 
gaining negotiations. An exhausted Europe 
will be in no position to dictate the terms 
on which it will trade with the Western 
Hemisphere. 


The British Empire and the United States 
combined have over 40 per cent of the 
world’s total trade. The combined foreign 
trade of Germany, Italy and the countries 
now under their domination, amounts only 
to five-eights of the foreign trade of the 
British Empire and the United States com- 
bined. Those inclined to a defeatist attitude 
should also remember that the United 
States possesses 40 per cent of the economic 
power of the entire world. 
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With a realization of the agreements 
reached at the recent Havana Conference, 
and with the British and Pan American 
democracies allied in defense of their com- 
mon economic front, we need not fear any 
combination which Axis resources after the 
war may mobilize for the purpose of dic- 
tating the commercial policies of our future 
world. 

We should face this future with steadfast 
adherence to our standard of international 
commercial relations and rigidly uphold the 
principle of equality of treatment in the 
markets of the world, as indispensable to 
the rehabilitation of an impoverished Eur- 
ope and to the resumption and maintenance 
of international comity and fair dealing. 


From address by EUGENE P. THOMAS 
Pres. National Foreign Trade Council, Sept. 19, 
1940. 
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Jackson, Miss——Sidney L. McLaurin, 
president of the Bank of Brandon and for- 
mer attorney to the State tax director, suc- 
ceeds J. C. Fair on Jan. 1, 1941, as State 
Comptroller of Banks. 
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Cost of European War, 1939— 


Great Britain is already spending at the 
rate of $9,600,000,000 a year. That amounts 
to 40 cents of every dollar its citizens earn. 
On the basis of population that would equal 
a $27,000,000,000 annual budget for the 
United States. French costs were a little 
lower than those of Britain, but still the 
thrifty tax payers spent at the rate of 
$7,400,000,000 a year. German costs are 
largely a matter of conjecture. The best 
estimates at which experts can arrive, how- 
ever, produce the rounded conclusion that 
sixty cents of every dollar earned in Ger- 
many is being spent by the state. 

From Associated Press statement, Mar., 

1940. 


The Lost Generation—Fourteen years ago 
nearly a whole generation perished. Today, 
directors’ rooms are occupied by old men. 
There is not a single railway company 
where the average age of the directors is 
not well over sixty. Our industries are 
stagnant not a little because they lack the 
lubrication of youth. The country is suf- 
fering from Methuselahs in business. Every 
profession tells the same tale. In liter- 
ature our prophets are the same as in Ed- 
wardian days. As Cassius said of Rome— 
“We have lost the breed of noble men.” It 
is discernible even at the Bar. Twenty 
years ago the Law Courts echoed with great 
voices .... Everywhere post war problems 
are being grappled with by men with pre- 


war mentality. It is not surprising that we 
are making little progress in their solution. 
From “The Lost Generation,” (1930) 

by Major H. L. Nathan. 


The cost to the United States of entry 
into another World War would very likely 
be double the cost of the last World War 
and would result in a lower standard of 
living for generations to come, it is esti- 
mated in a somber study of modern war 
costs by John C. Gebhart, director of the 
National Economy League. The League, 
which is identified with conservative polit- 
ical opinion here, suggests that the annual 
expenditure for direct war costs alone 
would probably amount to 30 billion dollars 
as compared with 15 billions for the 
war in 1917-18; and that the public debt, 
now near the legal limit of 45 billions 
might well reach 70 to 75 billions in the 
first year and pass 100 billions in the sec- 
ond. 

From Christian Science Monitor, 
Nov., 1939. 


War Shocks to European Commerce — 
The international trade of the world in 
1913, adding imports and exports, amount- 
ed to 37,900 millions of dollars. In the pre- 
ceding generation the world’s trade had been 
growing constantly and fairly steadily, at 
a rate of increase of about 3.3 percent a 
year. If this rate had been maintained 
during 1913 to 1924 the total trade of the 
world in the latter year would have amount- 
ed (measured by the same standard, the 
dollar of 1913) to 54,000 millions. Measured 
by this standard its amount was actually 
87,070 millions. International commerce 
had not yet recovered in 1924 its pre-war 
volume. It fell below the figure which 
might have been anticipated, had normal 
growth continued, by some 17,000 millions 
of dollars. 

From “Shocks to European Commerce,’ 


Clive Day, July, 1927. 
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700 Million on Defense Homes 


It will cost the country $700,000,000 to 
house the defense workers, according to 
Charles F. Palmer, Defense Housing Co-or- 
dinator, who said that this was a job for 
private enterprise and that it was the pur- 
pose of the National Defense Advisory Com- 
mission to put this into the hands of pri- 
vate builders wherever possible. 





Trends in Banking Control 


DR. E. S. REDFORD 
Professor of Government, University of Texas, Austin 


T would be a mistake to regard gov- 

ernment action affecting the econo- 
mic order as a thing of recent origin. 
Government has acted in certain areas 
for so long that its action is accepted 
without question by most people. Public 
economic policy has always been sig- 
nificant in this country. 

Nevertheless, everyone knows that 
during the past fifty years government 
has penetrated deeper in the economic 
area, and that in the past decade this 
tendency has been tremendously accen- 
tuated. This tendency has been revealed 
in four interlocking and overlapping 
types of action. At the close of the 19th 
century there was a great expansion of 
regulatory acts designed to protect pub- 
lic health, morals, and safety; in this 
century there has been a further growth 
of such legislation, but also a tendency 
to prescribe standards with purely eco- 
nomic objectives. Beginning with the 
prohibition against unfair methods of 
competition in the Federal Trade Com- 
mission Act, and extending through such 
acts as the Securities Act of 1933, the 
National Labor Relation Act, and the 
Fair Labor Standards Act, federal leg- 
islation has had for its purpose the set- 
ting of minimum standards of competi- 
tion, minimum standards of fair deal- 
ing with labor, and minimum standards 
of consumer protection. 

Second, control of particular indus- 
tries has expanded. Banks, insurance 
companies, and railroads were regulated 
in the 19th century; the twentieth cen- 
tury has seen the household utilities, 
stockyards, shipping, radio, oil, agricul- 
ture, stock and commodity exchanges, 
and others come under more or less strict 
government control. And whereas a 
few professions, such as medicine, den- 
tistry, and law, were licensed in the 
nineteenth century, accountants, engin- 
eers, barbers, cosmetologists, plumbers, 


From address at Texas Bankers’ Educational 


Conference, Sept. 1940. 
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electricians, etc. are licensed in this day 
of specialization. 

Third, government has taken action 
affecting the framework within which 
economic action is taken. Social insur- 
ance, insurance of savings and credit, 
labor policies, taxing policies, materially 
affect the conditions under which eco- 
nomic enterprise is conducted. Fourth, 
there has been, in recent years, some in- 
crease in direct rendition of government 
services. To coin, postal services, pub- 
lic roads, public schools, the government 
judiciary, has been added government 
power, flood control, and. irrigation pro- 
jects; government housing projects, and 
direct government supply of credit. 


Replacing Natural Laws 


Three changes in government control 
are noteworthy. The first change is 
really only an accumulation of details: 
the avenues of public control are more 
numerous and varied and impinge on the 
conduct of economic enterprise at more 
points. The second change is one of 
method: a shift from judicial control 
to legislation and administration, caused 
by the tempo of change in modern society 
and the increasing socialization of inter- 
ests. The third change is in the funda- 
mental objectives of public control. 
Down to the last decade there was gen- 
eral belief in the “self-balancing ability 
of the economic system.” 

If government protected property 
rights, built roads, and opened the 
West; if it departed from laissez-faire 
and free contract with a Sherman Act 
designed to maintain free competition; 
if it prescribed a gold standard—these 
were all regarded as actions which facil- 
itated the operation of natural economic 
laws. True, innumerable government 
acts—protective tariffs, rate regulation, 
licensing provisions, and health, safety, 
and morals legislation—all indicated lack 
of faith in the corrective and protective 
forces of economic law. But these were 
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disconnected forays, regarded as excep- 
tional interventions to correct particular 
evils. 


Emerging Pattern of Regulation 


But the events of 1929 caused a 
change. A new view developed, the 


idea that coordinated intelligence and 
control should be substituted for the 
unguided governance of the “laws” of 
economics or the hap-hazard partiality 


of unrelated industrial and political de- 
cisions. A committee of the National 
Chamber of Commerce keynoted the 
change in the following language in 
1931: “We have left the period of ex- 
treme individualism and are living in 
a period in which National Economy 
must be recognized as the controlling 
factor.” 

Thus, the main change that has oc- 
curred is a wider assumption of govern- 
mental responsibility for the well-being 
and proper functioning of the economic 
system. It is not to be explained by the 
advent of any particular administration 
to authority. Its causes lie deeper. The 
fact that governments all over the world 
have been forced, since the close of the 
twenties, to intervene in economic affairs 
is only one of the indications that over- 
head direction was the natural result 
of changes in the economic system. 


The New Deal program has extended 
and deepened the controls; and it has 
aimed to coordinate its action with its 
broader objective of directing the 
trends in the economic system as a 
whole. 
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Uniform Standards and Competition 


In direct regulation of banking itself, 
two developments of recent years may be 
noted. First, a new system of federal- 
state cooperation in supervision has 
been created which will help to solidify 
the dual system of banking and at the 
same time reduce the evils of differing 
standards of strictness in competing 
federal and state jurisdictions. The 
second is the system of deposit insur- 
ance, which strengthens depositor con- 
fidence and the banking structure. The 
illogical system under which the initial 
determination of eligibility for member- 
ship in the F.D.I.C. was made by the 
Comptroller for national banks, by the 
Board of Governors for member state 
banks, and by the F.D.I.C. for non-mem- 
ber state banks, clearly demonstrated the 
need for coordination in federal banking 
supervision. 


The variety of forms of organization 
and the possibility of varying degrees of 
government participation are indicated 
in current proposals for expansion of 
credit facilities. Senator Mead has pro- 
posed insurance of loans to business by 
the R.F.C., on the pattern of F.H.A. He 
has also proposed a set of intermediate 
credit banks under a mixed system of 
government-private financing. Mr. Ecc- 
les has suggested a new government cor- 
poration to make loans directly or 
through existing institutions. And Mr. 
Jerome Frank, believing that what indus- 
try needs is not credit but equity financ- 
ing, advocates government establishment 
of a corporation which would take stock 
in small industries. Government now 
makes loans through the R.F.C., and this 
agency has recently been given a reserve 
power to build plants. 


Much of direct government credit is 
in long-term or intermediate-term fin- 
ancing, and the chief competitor of the 
investment bankers is not really the gov- 
ernment but insurance companies, in- 
vestment trusts, and undistributed cor- 
porate profits. Many bankers have 
themselves had occasion to realize the 
need of government credit, for R.F.C. 
became a convalescent home for Ameri- 
can banks. Moreover, government action 
has sometimes helped develop and offer 














security in a field of private credit, as 
in home financing under the F.H.A. 


Facing New Economic Controls 


One of the new facts which the bank- 
ing industry is forced to face is the 
broader responsibility of government for 
the conduct of economic enterprise. The 
methods and objectives of government 
control may vary; but no party of the 
future, whatever its platform or verbal 
declarations may be, can avoid the new 
responsibilities. The dominating necess- 
ity for military preparedness’ will 
necessitate the coordination by govern- 
ment of the productive and distributive 
resources of the nation. 


It may be anticipated that the bridge- 
heads of currency and credit will con- 
tinue to be focal points in governmental 
planning. And quite probably the nor- 
mal tendency of an easy credit policy 
may be further extension of government 
credit or the insurance of guarantee, 
under some form, of private credit. 


In view of the close relation between 
federal reserve powers, on the one hand, 
and treasury financing, treasury controls 
over specie and currency, and general 
government policy, on the other hand, 
it may not be expected that any adminis- 
tration can allow complete independence 
to the reserve system. The safeguard 
for the future in government control 
apparently lies not in the independence 
of control agencies from overhead policy 
determination, but in the ability of gov- 
ernment to draw advisory aid from the 


Motor trucks as vital increments to the 


tremendous task of National Defense. 
That’s the story this picture tells. At 
Camp Ed- x= 

wards, a mili- 


tary training 
post designed 
for 20,000 men, 
motor trucks 
are waging and 
winning a fight 
against time. 
With army ex- 
pansion immin- 


ent, camp ettiaaitlen had to make accommo- 
dations for twice as many men as ever be- 
fore. 


It meant the erection of 1,200 new 
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outside and to improve its own perman- 
ent personnel. 





French Transfer of Assets 
Restricted by Nazis 


The transfer of assets, at home and 
abroad, was recently restricted by a series * 
of decrees issued by the German Military 
Governor of occupied France. 

The decree forbade: any inhabitant to 
dispose of credits, stocks, bonds or cer- 
tificates to foreigners; the disposal to 
inhabitants of any credits belonging to for- 
eigners; the transfer of foreign negotiable 
securities within occupied France—for ex- 
ample, a draft drawn in America cannot be 
transferred from one person to another; the 
acquiring or selling of mortgages, and the 
negotiating of certificates issued by any 
country except France, her colonies, Pro- 
tectorates or French African mandates. 
The decrees provided severe penalties for 
violations. 





buildings, the transportation of forty mil- 
lion feet of lumber, the creation of a new 
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virtually overnight! Trucks were 
chosen to do the 
job as machin- 
ery and supplies 
began to pour 
into Camp Ed- 
wards. In about 
seventy - five 
days the job 
was. done, and 
what was only 
a summer train- 


ing camp is now winter military quarters, 


ready to accommodate 6 times the population 
of Falmouth, Mass., the nearest large town. 





Reappraisals Needed 


The national defense program has the 
right of way. The paramount task is to 
produce the necessary goods and materials 
for defense and civilian use and, at the 
same time, to keep our economy on a rea- 
sonably even keel. We should therefore 
scrutinize some of our economic and finan- 
cial policies to be certain they are in line 
with our present national objective. Some 
of these policies, adopted during the de- 
pression period, were designed to alleviate 
distress, spread work and create purchas- 
ing power. Regardless of the merits that 
these various measures may have had at 
the time, they may not be applicable now. 

During the depression period, various at- 
tempts were made to raise prices to the 
1926 level. Toward this end legislation was 
enacted to provide subsidy to silver pro- 
ducers, to devalue the dollar further, to 
print greenbacks and the like. These pro- 
visions should be repealed as they are a 
source of raw material for inflation. We 
have an overabundance of money and 
credit, while excess reserves are about ten 
times as large as in 1933. Our defense pro- 
gram should be financed as nearly as pos- 
sible out of current income and savings 
instead of from Federal borrowings, which 
results in the creation of new money and 
is, therefore, inflationary in character. 

The other means of checking the inflation- 
ary trend is through an abundant flow of 
goods and the prevention of bottlenecks in 
the productive process. In this connection 
the limitations upon productivity, such as 
restrictions upon working schedules and ap- 
prenticeship, should be removed. Our 
schools as well as industry itself should 
provide more adequate facilities to meet the 
urgent demand for trained workers. 

Instead of checking technological devel- 
opment, inventions and new methods should 
be stimulated as we shall need the benefit 
of all the most modern and effective de- 
vices to increase our productivity. 

In the face of such urgent demand for 
skilled labor, each community should con- 
duct a survey of relief rolls to provide op- 
portunity for those able to render service. 

During the World War No. 1, commodity 
prices advanced about 100%. If we are 


to avoid the inevitable aftermath of infla- 
tion it stands to reason that we must pre- 
vent the speculative bulge from develop- 
ing.—“New England Letter” of The First 
National Bank of Boston. 
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Our Economic Illiteracy 


It may be fairly said, and without cri- 
ticism, that we in America are an econo- 
mically illiterate people, even as measured 
by our understanding of the more simple 
economic truths . .. It appears, there- 
fore, to be essential that through mass 
education we develop a far broader and 
better understanding of the processes in- 
volved in the production and distribution 
of wealth and of the consequences of our 
economic policies as influencing the lives 
and happiness of our people. 


The billions we are preparing to spend 
for national defense are bound, as they 
filter through the economic system, to 
have an influence in stimulating industrial 
enterprise. And this will affect all areas 
of activity irrespective of whether they 
are directly involved or not. National in- 
come will increase; unemployment will be 
reduced; payrolls will expand; production 
will be stimulated; prices will tend to rise. 
This program should insure industrial ac- 
tivity at high levels for the next two or 
three years. Too many will think that 
the old days of prosperity have returned 
at last. But all that does not in any way 
alter the fact that, surely as night fol- 
lows day, there must come the final ac- 
counting. Defense material is wealth 
having no permanent benefit — wealth 
that does not add to the standards of liv- 
ing of the people. Every dollar of de- 
fense orders placed means less for some 
of our people, somewhere and at some 
time. 


We can not take more out than is put 


‘in. But we can get more out if we put 


more in. With a definite national ceiling 
placed on the hours of the work week, 
efficiency becomes the only way to in- 
crease the effectiveness of industrial en- 
terprise. To develop and sustain higher 
wages, to reduce consumer prices and in- 
crease real purchasing power, the econ- 
omy demands both a higher standard of 
operating technique and more efficient 
instruments of production. It is the only 
sound economic approach to the great 
problem of unemployment. Yet it is a 
remarkable fact that such a philosophy, 
so clearly demanded, is challenged even 
to the degree that it has been proposed 
that it be discouraged by national taxa- 
tion—the absolute zero in economic in- 
telligence, yet illustrative of the thinking 
that far too generally prevails today.— 
Alfred P. Sloan, Jr., before Falk Founda- 
tion at Pittsburgh, Sept. 24, 1940, 


War Time Public Trusteeship 


PON the outbreak of the war in 1939, 

arrangements were made by the Pub- 
lish Trust Office in Wellington, New Zea- 
land, with the authorities at the various 
military camps and Air Force stations, for 
members of the local office staffs of the 
Public Trustee to pay periodical visits to 
their camps and stations. As a result the 
wills of a large number of soldiers and air- 
men who wished to avail themselves of the 
Public Trustee’s services have been com- 
pleted, according to the annual report of 
Public Trustee E. O. Hales, for the year 
ended March 31, 1940. The office, in many 
cases, acts as agent for persons who desire 
to entrust the conduct of their affairs to 
the Public Trustee. When acting as agent 
for a member of the naval, military, or air 
forces the Office makes a special reduction 
of its charges. 

Under the Enemy Property Emergency 
Regulations 1939, the Public Trustee is 
appointed Custodian of Enemy Property and 
may be appointed controller of the bus- 
iness of any person, firm or company de- 
clared to be an enemy trader by the Min- 
ister of Industries and Commerce. These 
regulations were passed to prevent the 
enemy, so far as New Zealand is concern- 
ed, from securing foreign exchange to pro- 
vide him with war materials. Every alien 
enemy, unless specially exempted, must 
complete a return of enemy property and 
forward it to the Public Trustee as Cus- 
todian of Enemy Property. 

There has been an increase in both the 
number and dollar amount of estates and 
funds for the period covered in the report. 
New business reported for administration 
amounted to £5,880,776, representing the 
aggregate value of 3,164 estates and funds, 
2s compared with the corresponding total 
of £6,314,5382 for 3,089 estates and funds 
during the preceding year. Thus the aggre- 
gate value of estates and funds under ad- 
ministration on the 31st of March, 1940, 
was £62,622,175, as compared with £61,715,- 
713 at the close of the previous year, repre- 
senting an increase of £906,462. 

The number of wills on deposit at the end 
of the year was 97,675, the highest total 
recorded up to the present time. The Pub- 
lic Trust Office is therefore assured of a 
constant flow of large estates for admin- 
istration in future years. The preparation 
of new wills and the revision of existing 


wills for clients of the Department consti- 
tute very important phases of the activ- 
ities of the office. During the past year 
7,204 new wills appointing the Public Trus- 
tee executor and trustee were deposited, and 
4,391 wills already on deposit were redraft- 
ed at the request of the clients. This service 
is furnished free of charge to persons who 
appoint the Public Trustee. 

The amount of funds available for in- 
vestment fluctuated during the year. In 
the first quarter most of the money avail- 
able for loans was absorbed, but since the 
outbreak of the war in September the ap- 
plications for loans have been small in both 
number and amount. During the year mort- 
gages valued at over £800,000 were re- 
newed. 

New investments completed during the 
year totalled £1,126,885. The total amount 
invested by the Office, as of March 31, 1940, 
was £38,080,586, representing an increase 
of £425,974 for the year. 

The Public Trustee has availed himself, 
to the extent of £672,779, of the statutory 
power to advance money to estates or bene- 
ficiaries on the security of the assets in 
their estates. 
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TO MEET SQUARELY 
EVERY MODERN 
TRUST NEED 


All types of fiduciary service are rendered by The Northern 
Trust Company. Matters of probate, estate management, 
corporate trusts—each receives the specialized attention it 
requires under today’s conditions. To each task, this 
Chicago institution brings a skill acquired through fifty 
years’ successful operation. Your inquiry is invited, when- 


ever such experienced service may prove helpful to you. 
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Popularity Poll 


What the Public REALLY Thinks of Trusteeship 


NORMAN F. DACEY 
Vice President, Trust Funds, Inc., Boston, Mass. 


HAVE read with much interest the 
comments on the Roper Report which 
have appeared in the pages of Trusts 
and Estates. The review of the main 
points of that report finds me in agree- 
ment with those who regard it as some- 
thing less than completely satisfactory.* 
I fear that Mr. Roper, having fixed 
upon the things that trust men wanted 
to hear, set out to prove that their opin- 
ion of themselves and their business was 
a correct one and that the public con- 
curred in that opinion. 

This Company, engaged as it is solely 
in the solicitation of trust accounts 
(its common trust fund—Commonwealth 
Fund—is trusteed with a Boston bank, 
the portfolio is managed by independent 
investment counsel, and an independent 
firm of certified public accountants has 
charge of all records and supervises all 
accounting) has perhaps been in a posi- 
tion more effectively to “sample” public 
opinion in this section than has Mr. Ro- 
per in his brief and limited effort. Ob- 
viously, a field staff of forty men, includ- 
ing many former bank officers, who have 
talked trusteeship with an estimated fif- 
ty thousand people, are in a position to 
state with some authority what the pub- 
lic thinks of the institution of bank trus- 
teeship. Since our effort is made with 
a view to bringing trusteeship down 
within reach of those of more modest 
means—who have, say, less than $25,- 
000—it follows that our experience re- 
flects the opinion of the man in the 
street and not that of that increasing 
rarity, the millionaire. There are com- 


*(e.g. Report of address by E. S. MacNeill, June 
1940 issue, Trusts and Estates.) 


petent authorities who feel that the fu- 
ture of trusteeship lies in this field of 
small accounts. 

From the reports of these men and 
from occasional lectures on the subject 
before luncheon clubs and groups of one 
kind or another, I have come to recog- 
nize the existence of three definite facts, 
to wit: 


(1) An amazingly large number of peo- 
ple know nothing at all about trus- 
teeship. 

(2) A disconcertingly large number of 

people regard trust’ companies gen- 
erally as incompetent or worse. 
A distressingly large number of 
trust companies are encouraging and 
contributing to this poor impression 
by their methods and policies. 


Scotch the Rumors 


OR many years trusteeship has ex- 
isted for the benefit of the fortunate 
few possessed of wealth. In its rela- 
tions with the public, it has made this 
fact clear, with the result that the aver- 
age man today just naturally ignores 
trust company advertising, taking it for 
granted that it is not directed at him, 
thus perpetuating his own ignorance of 
the subject. We have found that the 
most effective method of presenting its 
advantages involves a simple comparison 
with other types of bank accounts. We 
have placed emphasis upon its splendid 
record, which in Massachusetts discloses 
no instance of a dollar of trusteed funds 
being lost because of bank failure or 
the dishonesty of the bank’s officers. 
It may be that our detached position 
as solicitors of trust funds with no 
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direct bank association encourages peo- 
ple to confide in us the opinions which 
they would not express directly to an 
officer or an employee of a bank. In any 
event, we are called upon constantly to 
defend the competency, if not the hon- 
esty, of trust companies who are accused 
of every known type of misfeasance and 
malfeasance. You may say, with simple 
dignity, that you are above such accu- 
sations. Our business is selling trust 
accounts, though, and we, find that we 
cannot sell them until we correct these 
erroneous impressions. And you will 
never sell them your service unless you 
effectively scotch the rumors spread 
about by such books as Kelly’s “How To 
Lose Your Money Prudently.” 

We have explained to literally hun- 
dreds of disgruntled heirs that the crea- 
tor of their trust may have left as an 
estate an ill-assorted collection of finan- 
cial junk, and that it was hardly fair to 
expect the bank to wave the magic wand 
of trusteeship and transform it into blue 
chip securities. Countless times we have 
pointed out that the trustee, given no 
discretionary authority to dispose of the 
ownership of some corporation which 
after the death of its head had begun 
rapidly to retrogress, could only stand 
helplessly by, prevented by a dead man’s 
hand from protecting his heirs. 


No Moral Right to Trust Powers 


UR task of educating the public to 
.. appreciation of the splendid ad- 


vantages of bank trusteeship has been 
made doubly difficult by the attitude of 
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many banks, particularly in smaller 
towns, who legally have trust powers 
but who have no moral right to exercise 
them. 

My hat is off to the small town bank 
which, having established beyond any 
doubt that there is a need for trust ser- 
vice in its locality, sets about making a 
sincere effort to build a trust department 
which is competent to render that ser- 
vice. It is a regrettable fact that many 
small town banks in communities which 
will not support a trust department 
nevertheless accept an infrequent trust 
account rather than let it go out of town 
to a competent big city bank. “The 
money was made in Smithville,” they 
argue, “and it should stay here.” 

It is just such a dog-in-the-manger 
attitude which is giving trusteeship a 
black eye in some quarters. There they 
stand, with a row of Moody’s manuals 
and a cashier “doubling in brass” as 
trust officer, doing their community and 
the institution of bank trusteeship alike 
a monstrous disservice. 

Let me illustrate with the case of the 
chief executive officer of a bank located 
in a town of about 16,000 population. 
Since some of his customers would un- 
doubtedly ask him to check on our stand- 
ing, I had called to explain our service 
and to emphasize that we were not com- 
peting with him since the accounts we 
establish average from $3,000 to $20,000, 
an amount which he could not possibly 
handle to the advantage of either the 
bank or the founder of the trust. “They 
can do just as well with us,” was his 


Several hundred people responded recent- 
ly to an invitation issued by William A. 
Kielmann, president of the Peoples Na- 
tional Bank and Trust Company of Lyn- 
brook, Long Island, N. Y., to visit the 
banking house and “come behind the 
scenes.” This inspection, an innovation in 
Nassau County banking circles, will prob- 
ably be repeated annually. Every depart- 
ment and office was open as visitors roamed 
behind counters, inspected equipment, 
strolled inside the vault and even got a 
“feeling of importance” sitting around the 
directors table. The photo on the left shows 
Joseph LaRocco demonstrating a check 
writer to an intent group of young visit- 
ors in the trust department. 
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answer. “Why should I let the money 
go out of town? We can take them just 
as small as you can.” Pointing out that 
this hardly seemed possible since ours 
was a common trust, I asked him how 
small an account his bank would accept. 
“Just took one for $2,500,” he said. 
What had he done with the money? 
“Bought a good bond.” 


Diversification of investment? Pres- 
ervation of purchasing power? Con- 
stant watchfulness assuring conservation 
of capital? None of these things. He 
would rather bungle the job himself than 
surrender it to someone more competent 
and lose the few dollars that it was 
bringing his bank. Why didn’t he just 
tell the individual what bond to buy? 
He would have saved the bank an un- 
profitable account, and the founder’s al- 
ready pathetically small income return 
would not have been eaten up by fees. 

We know what people think of trus- 
teeship, and we know why they think it. 
We are fighting as effectively as we know 
how against ignorance without, and in- 
competency within, the profession. 


Why Common Stocks? 


Four reasons are offered by Henry T. 
Bodman, Jr., assistant vice president, Na- 
tional Bank of Detroit, for the shift toward 
equity securities in trust portfolios. Speak- 
ing recently before the National Security 
Traders Association, he listed them as fol- 
lows: 


1. The scarcity of bond investments pre- 
vents much diversification among types of 
risk. 

2. Yields on high quality common stocks 
are much more attractive than the yields 
on good bonds. It is felt that if dividends 
were reduced, many good bonds would at 
the same time go into default or near to it. 


3. In recent years, an “equity position” 
in a good company is undoubtedly prefer- 
able to a “senior position” in a company 
of only fair quality. 

4. Although it is not at all certain that 
common stocks in general would provide 
good inflation hedges, it is difficult to be- 
lieve that investments in fixed interest- 
bearing securities could afford good pro- 
tection against a declining purchasing pow- 
er of the dollar. 


CONNECTION WANTED 


Trust, Banking and Legal executive desires 
to locate in East, South or Southwest, prefer- 
ence Northeastern or close to Atlantic Sea- 
board. Age 45; last six years general private 
practice; twenty years prior—four, general 
banking—sixteen, trust officer, associate gen- 
eral counsel and executive officer in prominent 
western institution; personable, first class re- 
ference and reputation; minimum starting 
salary $7200.00 per annum; invite corres- 
pondence; details on request. 
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Home Rule for Pension Trusts 


A retirement reserve, or pension fund, 
has more of a fiduciary than an insurance 
function, and where a bank is able to do 
so and has a trust department of its own, 
such a fund could be much better handled 
by its own trust department. In addition to 
the saving of the profits accruing to the 
insurance company, the fund can be more 
elastic especially if the entire deposit or 
reserve is set up by the stockholders, in 
which event the employees or beneficiaries 
would have no contractural rights and the 
payments could be made to meet the then 
existing conditions at the discretion of the 
bank. The retirement age and the amount 
to be paid can be left entirely to the Board 
or active management of the bank. 


While it is possible in some instances to 
inject personalities into such a plan, the 
advantages to be gained by flexibility make 
it worth considering. It is reasonable to 
assume that directors and stockholders who 
had sufficient interest of the employees at 
heart to set up and’ originate such a plan 


‘would certainly see that it was properly 


administered. — John Dreaper, vice pres- 
ident & trust officer, South Texas Commer- 
cial National Bank, Houston, before Texas 
Bankers Conference, Sept. 1940. [Mention 
of the unique Employees’ Pension Trust of 
Mr. Dreaper’s bank was made in March 
1940 Trusts and Estates, 292.] 

_— 

Trust Earnings Rise 


According to the latest report of the 
Comptroller of the Currency on earnings, 
expenses and dividends of National banks in 
the six months ended June 30, 1940, trust 
department earnings amounted to $15,106,- 
000 as compared with $14,825,000 for the 
same period last year. 





Public Relations in Action 


HE growth of trust business in the 

future will depend to a consider- 
able extent upon the ability of trust in- 
stitutions to take sound steps in improv- 
ing their public relations, according to 
Towner Phelan, vice president, St. 
Louis Union Trust Company, St. Louis. 
“The first job of the public relations 
man is to attempt to classify and ap- 
praise the various factors, both inside 
and outside his institution, which affect 
the attitude of the public toward his 
institution,” Mr. Phelan said, speaking 
before the recent Mid-Continent Trust 
Conference in Chicago. 

“The field of public relations begins 
with general public opinion. It in- 
cludes the broad management policies 
of the trust institution. It includes all 
of the contacts between the officers and 
staff of the institution and customers 
of the institution and with the general 
public. It includes advertising and 
selling. In sum total, it includes all of 


the factors that influence the formation 
of public opinion in reference to your 
institution,” Mr. Phelan stated. 


“The ultimate objectives of your pub- 
lic relations are security, growth of 
business, and profits,” he said. “Public 
opinion plays a dominant role in refer- 
ence to all of these objectives. The 
laws under which you operate are an 
expression of public opinion. Your 
best protection against adverse legis- 
lation is found in a public opinion that 
regards trust companies as well-man- 
aged institutions engaged in a useful 
and socially desirable service. If your 
business is to remain healthy, it must 
grow and be profitable. Growth is more 
likely in a community where public 
opinion is favorable than where public 
opinion is critical, and growth is more 
likely if your customers are satisfied. 

“Your own public relations program 
begins with the policies of your insti- 
tution. Are they deserving of public 
approval, and such as to create public 
confidence?” Mr. Phelan asked. Con- 
tinuing, he stated that, in reference to 
the policy with regard to the accept- 
ance of new business, the public rela- 
tions viewpoint must be considered in 
addition to the administrative view- 


point. Another element to be reckoned 
with is any possible misunderstanding 
that may arise in connection with the 
function of trust service generally or in 
a particular account. 

“Advertising is an important and 
powerful tool which you may use in 
carrying out a public relations pro- 
gram,” Mr. Phelan declared. “Adver- 
tising, however, is merely painting the 
outside of the structure, and therefore 
its effectiveness depends upon the 
soundness of the structure. You may 
use advertising primarily from the 
public relations standpoint — that is, 
for the purpose of influencing public 
opinion in a manner favorable to your 
institution and in educating the public 
to the benefits of trust service, or you 
may use it for a more limited and nar- 
row purpose—namely, to secure immed- 
iate, traceable, business results.” Mr. 
Phelan emphasized the former. 


Since trust business is based upon 
confidence, the most important function 
of trust advertising,therefore, is to pro- 
mote confidence, Mr. Phelan asserted. 
“Confidence is a mass emotion and... 
advertising is the mass production of 
favorable mental impressions regard- 
ing your business. Through advertis- 
ing, at very reasonable cost, you can 
reach many more people than will be 
reached in any other way except by 
news stories concerning your institu- 
tion,” and news stories cannot be con- 
trolled like advertising. 


“The public at large does not know 
a great deal about trust service and 
they don’t know a great deal about the 
benefits which trust service offers them. 
People don’t become customers for 
trust service solely because they think 
well of your institution. Therefore, it 
is the function of advertising to tell 
the public about the benefits of trust 
service and to educate the public to 
what trust service can do for them.” 


In closing, Mr. Phelan remarked that 
a trust salesman may be a productive 
salesman and yet a poor representative 
of the institution, or a poor salesman 
but a good representative. Obviously, 
he said, a new business representative 
should be an asset on both accounts. 





Compensation of Co-Executors 


Steps Toward Solution of Problem of Full Commissions 
for Corporate Fiduciary 


GILBERT T. STEPHENSON 
Director, Trust Research Dept., The Graduate School of Banking, A.B.A. 


W tier respect to co-executorship 
there are two sets of problems. 
One set relates to the advisability of co- 
executorship itself. At the moment these 
questions are not up for discussion. The 
other set of problems relates to the com- 
pensation of co-executors. This set 
should be subdivided into economic prob- 
lems and ethical problems. 

On the side of economics, on the one 
hand, does not the allowance of full com- 
pensation to each co-executor make the 
settlement of estates too much of a drain 
on an estate which may be already some- 
what depleted by taxes and other neces- 
sary charges? On the other hand, does 
not the allowance of only one commission, 
to be divided between or among the co- 
executors, make the business unprofit- 
able to the corporate co-executor and, 
therefore, economically unsound from 
the point of view of its stockholders? 

On the side of ethics, on the one hand, 
is it fair to the trust institution for a 
testator, by naming one or more indivi- 
dual co-executors, to reduce the corpor- 
ate co-executor’s compensation by half 
or two-thirds or even more without pro- 
portionately, if at all, reducing its duties 
or responsibilities or labors? On the 
other hand, is it fair to the beneficiaries 
of the estate for the testator, provided 
he can do so, not to keep part of the 
compensation in the family by naming 
one or more members of the family co- 
executors? 


In the first half of his paper delivered 
before the Trust Companies Assn. of On- 
tario, Sept. 30, 1940, Mr. Stephenson out- 
lined the status of co-executor compensa- 
tion in the various states of the United 
States and in the other common law 
countries of the world. Trusts and Es- 
tates will be glad to make this informa- 
tion available to those interested. 


Steps Towards Solution 


Five steps towards a solution of the 
problems of compensation of co-execu- 
tors are suggested. In logical and chron- 
ological order these five steps are as 
follows: 

(1) have the testator or his attorney 
state his reasons for suggesting an in- 
dividual co-executor; 

(2) in appropriate cases suggest a 
substitute for a co-executor; 

(3) let each trust institution issue its 
own Official pamphlet in which it sets 
forth its general policy with respect to 
serving with co-executors and its sched- 
ules of compensation or at least its 
methods or arriving at its compensation 
as co-executor; 

(4) in the approved forms of appoint- 
ment set out in its official pamphlet in- 
corporate a provision to the effect that 
the trust institution is to be paid for its 
services according to the schedules in 
force at the time the service is rendered; 
and 

(5) ascertain the costs of serving both 
as executor and as co-executor. 


Statement of Reasons for Suggesting 
Co-Executor 


In only rare instances does the testa- 
tor or his attorney in proposing an indi- 
vidual co-executor intend or expect there- 
by to reduce the duties, responsibilities 
or labors of the corporate co-executor. 
In many cases, it is believed, reduction 
of compensation is not originally the 
controlling factor in the mind of the 
testator; sometimes it is only an after- 
thought. 

If a testator or his attorney would 
only formulate and write out his real 
reasons for suggesting an individual co- 
executor, he would find in many cases 
that what he really needs and wants is 
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not an individual co-executor but a sub- 
stitute for one. 


Substitutes for Individual Co-Executor 


Already there are two well known sub- 
stitutes for an individual co-executor 
that have proved themselves entirely 
workable. One is an advisor to the ex- 
ecutor and the other is a separate exec- 
utor for a specified portion of the estate. 


In many cases a testator suggests that 
his wife or son or friend be named co- 
executor with the trust institution in 
have the benefit of knowledge and advice 
of a member of the family, especially 
order that the corporate executor may 
in connection with personal or family 
matters. In these cases, what the testa- 
tor really needs is an advisor to his cor- 
porate executor. 


The provision creating the advisor- 
ship, however, unless carefully expressed, 
may, unintentionally, impose legal duties 
and responsibilities upon the advisor. 
Also it may confuse the corporate execu- 
tor as to its own duties and responsibil- 
ities and thereby retard, if not actually 
hamper, the settlement of the estate. 


New Zealand and some of the states 
of Australia have met the difficulties of 
draftsmanship by creating a statutory 
advisor in which the respective duties 
and responsibilities of the advisor (call- 
ed “advisory trustee”) and of the “re- 
sponsible” executor or trustee are spell- 
ed out in the statute. It would be well 
worth the while of lawyers and trust 
men in Canada and the United States to 
make a careful study of these Australa- 
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sian statutes on advisory executorship 
and trusteeship. 


Separate Executors 


Not infrequently what a testator really 
needs is someone with special knowledge 
and experience to manage a particular 
part of his estate—a going business or 
property in another jurisdiction. In 
such cases both the testator and his at- 
torney have full confidence in the trust 
institution’s ability properly to handle 
the liquid estate and to see to all the 
technical aspects of settling and distri- 
buting the estate. But they doubt its 
ability or experience or even its aptitude 
to manage a particular kind of business 
or property. 


What would, in many cases, serve the 
testator’s purpose better than an indi- 
vidual co-executor would be a separate 
executor for specified property. This 
arrangement already is well known when 
the estate consists of property in differ- 
ent jurisdictions. The naming of sep- 
arate executors may not be as simple 
where the different items of property 
are in the same jurisdiction. Yet, why 
would it not be possible and practicable 
for a testator to name a trust company 
executor of his general estate and an 
individual executor of his business, al- 
though located in the same jurisdiction, 
and let the business executor carry on 
the business under the terms of the will 
and upon liquidation account to the gen- 
eral executor or to the trustee or direct 
to the court? 


It is entirely feasible to have business 
trustees. Westminster Bank, London, 
for example, has an elaborate, approved 
form of appointment of business trus- 
tees. It would seem to be equally feas- 
ible and certainly it would be highly 
desirable in many cases to have separ- 
ate, special business executors to take 
over, carry on and liquidate the business 
without its having to become involved 
in the settlement of the general estate. 


If special legislation is necessary to 
accomplish this, does it not merit the 
attention of the lawyers, trust men and 
legislators of Canada and the United 
States? 





Statement of Policy 


The official pamphlet mentioned above 
might state, in substance, that the trust 
institution would feel free to decline to 
qualify as executor or co-executor under 
any will as to which it had not been 
consulted beforehand. In a Suggested 
Statement of Policies for the Acceptance 
of Trust Business recently adopted by 
the Executive Committee of the Trust 
Division of the American Bankers Asso- 
ciation,* the following statement is 
made: 


Although a trust institution is not un- 
der obligation to accept all accounts 
offered, it has a greater moral responsi- 
bility to accept appointments under will 
where the testator, having consulted it 
during his lifetime, died believing it 
would act, than to accept appointments 
as to which it had not been so con- 
sulted. 


The pamphlet might contain a further 
statement that, since its duties and res- 
ponsibilities would not, as a rule, be re- 
duced by reason of its serving in con- 
junction with an individual co-executor, 
it would expect to receive the same com- 
pensation for serving as co-executor as 
for serving as sole executor. In the por- 
tion of the pamphlet devoted to compen- 
sation, there might be the further state- 
ment that the same schedules applied in 
its services as sole executor and as co- 
executor. People, as a rule, are willing 
to pay full commissions in co-executor- 
ships, provided the fairness of their do- 
ing so is made clear to them and pro- 
vided, further, this is the prevailing 
practice in the jurisdiction. 


As to Application of Rates 
“Then In Effect” 


It is demonstrably unfair to ask a 
trust institution today to commit itself 
for a stated sum or percentage to serve 
as executor or co-executor under a will 
that may not be probated until 10 or 20 
years hence, when entirely different econ- 
omic financial or investment conditions 
obtain. 

This question, however, will be 
raised: Might it not be equally unfair 
to a testator and his beneficiaries to 


*See page 507. 
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Your inquiry is 


have the executor take compensation ac- 
cording to its schedules in force at the 
time of the testator’s death which sche- 
dules may be higher than those in force 
at the time the will is made to which 
later and higher schedules the testator 
never had any opportunity to agree? . 
The protection of the testator and his 
beneficiaries in such cases rests upon the 
facts (1) that a trust institution that 
had schedules of compensation too high 
or inequitable could not even stay in the 
trust business and (2) that in every com- 
mon law jurisdiction a court of equity 
stands guard against unfair practices of 
executors as to compensation should they 
ever be attempted. 


Ascertain Costs 


Every experienced trust man knows 
that duties and responsibilities are not 
reduced by reason of acting in conjunc- 
tion with a co-executor. But can he 
prove it? Does he know what it costs 
his company to serve as executor of a 
will covering an estate of a given size 
and character? Is he able to show that 
its costs are not reduced, or to what 
extent they may be increased even, by 
its having to serve with a co-executor? 
In most cases, not. 

In the United States, the cost analysis 
of trust departments is in its infancy; 
the cost analysis of trust accounts is in 
its babyhood. Only in the spring of 
1940 did the Committee on Costs and 
Charges of the Trust Division, A. B. A., 
publish for the first time a formula for 
cost-analyzing trust accounts. By ap- 
plying the cost accounting system recom- 
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mended by this Committee, it is possible 
now to calculate what it costs an execu- 
tor to settle an estate of a given size 
and character under a will of given 
terms. The recommended cost system is 
not perfect; but it is workable and its 
results are substantially accurate. 

No doubt, any system of cost analysis 
of trust accounts, if applied in Canada, 
would have to be adapted to the special 
requirements of Canadian trust compan- 
ies. But, at any rate, a start could be 
made. 


Toward Unattainable Perfection 


It is claimed now, for the issuance of 
an official pamphlet containing schedules 
of compensation based upon ascertained 
costs, only that it is a step towards the 
solution of the problem. We never need 
expect to find a perfect or ideal solution 
for the problems of compensation of co- 
executors. It is too late in the day of 
trust business for the ideal or perfect 
solution of any of its problems. In all 
our efforts we now must deal with cus- 
toms and traditions, some of them deeply 
entrenched although long since outmod- 
ed. Furthermore, we always shall have 
to deal with the personal equation mani- 
fest in the differences in attitudes and 
practices of a multitude of probate 
courts. 

As Woodrow Wilson said in his first 
inaugural address about our economic 
system, we may say about our trust 
system: We shall deal with our trust 
system as it is and as it may be modi- 
fied, not as it might be if we had a clean 
sheet of paper to write upon, and step by 
step we shall make it what it should be. 
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Provident Trust Establishes 
Common Trust Fund 


The trust companies of the State of 
Pennsylvania are leading the way in 
the establishment of common trust fund 
service. The latest addition to the fold 
is the Provident Trust Company of Phil- 
adelphia, which is the fifth Pennsylvania 
company to announce operation of a com- 
mon trust fund. The Provident Trust is 
one of the larger trust institutions in 
the United States. 

The other four trust companies in 
Pennsylvania which have established 
common trust funds, with the dates on 
which they began, are: Girard Trust 
Company, Dec. 1, 1939; Peoples-Pitts- 
burgh Trust Company, June 10, 1940; 
Pennsylvania Company, July 1, 1940; 
Fidelity-Philadelphia Trust Company, 
Aug. 1, 1940. 

Executives of these institutions feel 
that not enough time has yet elapsed for 
them fairly to evaluate the situation or 
come to any definite or general conclu- 
sions as to how their respective common 
trust funds will work out. The outlook, 
however, is encouraging, and it appears 
that this may be a solution to the prob- 
lem of handling small trust accounts pro- 
fitably. It is felt that one of the major 
reasons for the spread of the idea in 
Pennsylvania is its practical enabling 
statute. 


See Higher Earnings for 
Canadian Banks 


Gross earnings of the Canadian chartered 
banks for 1940 should be generally higher 
than 1939, if the experience of the Imper- 
ial Bank as estimated by the Financial 
Post is any criterion. Special interest at- 
taches to the Imperial’s showing because for 
many years it has been the first of Canadian 
banks to issue its annual report which is re- 
garded as an indication of the earning trend 
of the others. Its fiscal year closed October 
31 and the report showed that the expan- 
sion was due to two main factors. One is 
the increased industrial activity and em- 
ployment as a result of the larger volume 
of business due to the war; the other the 
large western wheat crop in 1939, move- 
ment of which necessitated financing by the 
banks. 





Acceptance of Trust Business 
A.B.A. Trust Division Adopts Statement of Policies 


Following extended study, the Committee on Trust Policies of the 
Trust Division, American Bankers Association, submitted a Statement of 
Policies for the Acceptance of Trust Business to the Executive Committee 
which, after certain suggested changes had been made, approved it. In 
this work, the Committee was assisted by Richard S. Crampton, assistant 
secretary of the Girard Trust Company, Philadelphia, who had written a 
thesis on this subject for The Graduate School of Banking. Frederick A. 
Carroll, chairman of the Trust Policies Committee, and vice president and 
trust officer of The National Shawmut Bank of Boston, in announcing the 
Statement in The Trust Bulletin, stated that it “was not adopted as dogma 
but for the purpose of offering it to the trust institutions of the United 
States for their consideration and guidance in formulating their own 
policies for the acceptance of trust business. After a Foreword referring 
to the Statement of Principles, The Statement of Policies follows.— 


Editor’s Note. 


Policies. The administration of trust 
business places upon the trust institution 
exacting responsibilities. The basis for ac- 
ceptance of new trust accounts! should be 
such that the services can be rendered to 
the mutual benefit and satisfaction of all 
concerned. Proffered accounts and the ar- 
rangements governing them should receive 
careful consideration in advance of accept- 
ance, in the light of established standards. 
The following statement is therefore offer- 
ed to the trust institutions of the United 
States for their consideration and guidance 
in formulating their own policies for the 
acceptance of trust business. 


Article I—Section 1. Group Judgment: 
The acceptance of all accounts should have 
the approval of the board of directors or 
governing board of the trust institution or 
of a duly authorized committee of officers 
or directors. Where feasible, such approval 
should be given before, rather than after, 
acceptance. 

Section 2. Study of Proposed Instrument: 
The trust institution should examine the 
proposed trust instrument for its practical 
workability, the propriety of its provisions, 
and its compliance with the laws of the 
jurisdiction. 


General Considerations 


Article II—With respect to all proffered 
trust accounts, the following features should 
be considered: 


1. “Trust account” includes all types of accounts 
handled by trust institutions. 


Section 1. Parties in Interest: The legal 
capacity of the settlor? to create the ac- 
count, and the character and reputation of: 
the various parties in interest. 


Section 2. Propriety of the Purposes: 
The propriety of the purposes of the ac- 
count, with consideration of whether there 
is a genuine need for trust services, in the 
light of the prospective customer’s entire 
situation, and whether the purposes are in 
harmony with public policy? and with sound 
trust policies. 

Section 3. Trust Property: The charac- 
ter of the trust property, including, (a) 
whether the property is so located or so 
greatly diversified as not to permit satis- 
factory administration; (b) whether it is 
understood that holdings of too speculative 
or obscure issues of stocks and bonds are 
to be eliminated in advance or within a 
reasonable time after acceptance; (c) 
whether the trustee is expected to retain 
items of real property or mortgages which 
are too large in relation to other trust 
property or in an unsatisfactory condition; 
(d) whether the trustee, without adequate 
protection, is required under the trust in- 
strument to assume the additional risk and 


responsibility of continuing a going busi- 


2. “‘Settlor’’ embraces settlors, principals, and all 
others who create accounts with trust insti- 
tutions. 


- Questions of public policy, for example, would 
be involved in trust accounts, the evident pur- 
pose of which was to defeat one’s creditors or 
to evade taxes. 

. For example, the operation of a speculative 
trading account in the guise of a living trust 
would be contrary to sound trust policies. 





ness; and (e) whether the trust instrument 
contains adequate provisions with respect 
to the retention or disposition of stock of 
the trust institution itself. 

Section 4. Trust Instrument: The pro- 
visions of the trust instrument, with special 
reference (a) to the clarity and certainty of 
meaning of the language; (b) to the defin- 
iteness and workability of the investment 
provisions; and (c) to the adequacy of the 
administration and distribution provisions.5 
While a trust institution should be willing 
to accept discretionary powers in the use 
of principal for the reasonable needs of 
income beneficiaries, it should be reluctant 
to accept a power which would make it 
necessary for it to pass judgment upon the 
attainment by a beneficiary of sufficient 
character or ability to entitle him to receive 
principal or income. 

Section 5. Qualifications of the Trust In- 
stitution: The qualifications of the trust 
institution itself, with respect to (a) its 
legal right to act in the particular jurisdic- 
tion; (b) its experience and facilities for 
discharging the particular responsibilities 
involved; and (c) its freedom from con- 


flicting interests which might arise between 


the proffered account and other accounts 
or between the proffered account and the 
trust institution itself. 

Section 6. Basis of Compensation: The 
basis of compensation, to have assurance 
(a) that in the light of the estimated cost 
and responsibility a reasonable profit can 
be obtained; and (b) that the arrange- 
ments governing compensation will be suf- 
ficiently flexible to provide for future con- 
tingencies.® 

Section 7. Size of Account: The size 
of the account, recognizing, on the one 
hand, that the trust institution in the dis- 
charge of its obligation to stockholders 
should know how small an account it can 
handle profitably and should take steps to 


5. Since trust institutions are in position to con- 
tribute valuable suggestions as to the work- 
ability of trust instruments, prospective set- 
tlors and their attorneys should be encouraged 
to submit for prior examination the trust in- 
struments under which the institution will be 
called upon to act. Such procedure may avoid 
future discord and expensive complications. 


. Flexibility of compensation, adaptable to 
changing conditions, is desirable in principle, 
but in jurisdictions where rates allowed are 
inadequate, it may be necessary for the trust 
institution to insist that reasonably adequate 
rates be written into the trust instrument or 
provided for by a separate agreement. 
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assure itself of adequate compensation, and, 
on the other hand, in the discharge of its 
social obligations that it should arrange 
without loss to handle accounts of moderate 
size, wherever trust service is needed. 


Section 8. Collateral Factors: Collater- 
al factors which may be involved, such as 
moral and social obligations or relationships 
with other accounts. Although a trust in- 
stitution is not under obligation to accept 
all accounts offered, it has a greater moral 
responsibility to accept appointments under 
will where the testator, having consulted it 
during his lifetime, died believing it would 
act, than to accept appointments as to which 
it has not been so consulted. 


Special Considerations 


Article III—With respect to the accept- 
ance of the following types of accounts the 
trust institution should be guided by these 
additional policies: 

Section 1. Co-Fiduciary Appointments: 
The trust institution as co-fiduciary should, 
so far as practicable, have sole custody of 
all trust property and books of account, and, 
in the absence of law to the contrary, its 
compensation should not be reduced by rea- 
son of the appointment of co-fiduciaries. 

Section 2. Irrevocable Trusts: Irrevoc- 
able trusts should not be accepted unless 
(a) the instrument is prepared or approved 
by the settlor’s own counsel and executed 
with his knowledge and approval; and (b) 
the settlor thoroughly understands the na- 
ture and consequences of irrevocability. 

Section 3. Successor Trusteeships: The 
trust institution should not, as a rule, take 
over a successor trusteeship until the court 
has approved the final account of and dis- 
charged the former trustee, or other ap- 
propriate legal proceedings have been taken. 

Section 4. Agent for Fiduciary: The 
trust institution should not act as agent 
for a fiduciary unless its powers and duties 
are clearly defined. If they are substan- 
tially equivalent to those of a fiducairy it 
should have all the information and docu- 
ments, and assurance of adequate compen- 
sation, as if it were itself fiduciary. As 
agent a trust institution should perform 
only ministerial functions and should not 
accept the delegation of discretionary 
powers. 

Section 5. Managing Agency Accounts: 
Agency accounts under which the trust 
institution is to supervise investments 
should be accepted only (a) under a writ- 
ten agreement setting forth the powers and 
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duties of the trust institution; (b) if the 
customer understands that the investment 
policy suggested by the trust institution 
will be substantially similar to that follow- 
ed in trust accounts; and (c) if the trust 
institution, except in extraordinary circum- 
stances, is to have custody of the secur- 
ities. 

Article IV. Section 1. Sound Estate 
Plans: The trust institution in encourag- 
ing a new trust account should consider its 
relation to the prospective customer’s entire 
estate situation. 

Section 2. Explanations and Promises: 
Explanations to prospective customers 
should be complete and understandable and 
no promises should be made or implied un- 
less they appear to be capable of fulfill- 
ment. 

Section 3. Lawyer-Client Relationships: 
All lawyer-client relationships should be 
observed in connection with the acceptance 
of proffered trust accounts. . 

Section 4. Life Underwriter Relation- 
ships: Life underwriter relationships fol- 
lowing the basis approved by Life Insur- 
ance and Trust Councils should be observed 
in connection with estate planning that in- 
volves the use of life insurance. 


Texas Trust Meet 


At the annual conference of the Trust 
Section of the Texas Bankers Association 
held in San Antonio, O. E. Davis, vice presi- 
dent and trust officer, The First National 
Bank, Beaumont, was elected chairman of 
the Administrative Committee for the com- 
ing year. Dallas was selected for 1941. 

The conference was opened by President 
Walter P. Napier of the Texas Bankers As- 
sociation, who called on the Trust Section 
to present an aggressive program for the 
development of trust business in Texas, with 
a pledge that it would have the cooperation 
of the state Association. 

The opening conference session was de- 
voted to a discussion of trust investment 
and tax problems and recent decisions. For 
the third consecutive year, a forum period 
conducted by Gilbert T. Stephenson occa- 
sioned constructive and lively debate. Mr. 
Stephenson emphasized the importance of 
the Texas group having active committees 
on Trust Policies and Legislation to cooper- 
ate effectively with like committees of the 
Trust Division, A. B. A. 

A summary of Mr. Dewitt Ray’s address 
on “Trust Investment Problems” will appear 
in a subsequent issue. 





TRUSTS and ESTATES—November 1940 


Complete facilities for handling your 


Banking and Fiduciary Business 


promptly and effectively. 


tke FIFTH THIRD |JNION TRUST <°- 


CINCINNATI, OHIO 


Member Federal Reserve System — Member Federal Deposit Insurance Corporation 


Effects of Excess Profits Tax 
on Business Conditions 


Business neither fears nor opposes a fair 
and reasonable tax on excess profits in 
connection with the defense armament pro- 
gram, as evidenced by the comment on the 
excess profits tax measure while it was un- 
der consideration and since its enactment, 
states the Guaranty Trust Company of New 
York in the October issue of The Guaranty 
Survey, its monthly review of business and 
financial conditions in the United States 
and abroad. 


“Business as a whole clearly accepts the 
principle underlying the law—that the de- 
fense program shall not be used as an op- 
portunity for private enrichment,” The Sur- 
vey continues. “Whether the new tax will 
hamper the rearmament effort by unduly 
burdening productive enterprise is for the 
future to determine. The law will increase 
an already heavy tax load on business; and 
it is hoped that the heavy financial burden 
that rearmament is certain to entail will 
be lightened to some extent by curtailment 
in other branches of public expenditures. 


“The effect of the law as a whole on the 
fiscal position of the Government, while by 
no means inconsiderable, is not likely to be 
of primary importance. The yield of the 
new taxes is estimated at approximately 
half a billion dollars on the basis of this 
year’s earnings and at perhaps twice that 
amount in subsequent years. Such sums 

. sink into a secondary position in com- 
parison with the magnitude that the oper- 
ations of the Treasury have now attained 
and the even higher levels that are vir- 
tually certain to be reached in the next 
few years. So inadequate, in fact, is the 
new tax as a revenue-raising measure that 


a general overhauling of the law, along 
with the rest of the Federal tax structure, 
in the near future has been predicted in 
some quarters. 


“The most striking difference between the 
present law and that of 1918... is that 
the tax rates under the new law are gradu- 
ated not according to rates of return on 
invested capital but according to the ab- 
solute amounts of excess earnings ... In 
this respect, the present law seems clearly 
inferior to the earlier one . .. Such a tax 
tends to place the heaviest relative burdens 
on the larger corporations, rather than on 
the more prosperous. . . . If progressive 
tax rates are applied to corporate incomes, 
they should be based on rates of return and 
not on absolute amounts. 


“The consistent and growing tendency in 
recent years to tax corporate earnings at 
progressive rates has resulted in a power- 
ful discrimination against large business 
units, irrespective of their relative earning 
power and tax-paying capacity. The new 
law carries this punitive principle still fur- 
ther. ... As a practical matter, these dis- 
criminatory provisions of the new tax may 
have no serious effects on aggregate out- 
put or on the success of the defense pro- 
gram, although their tendency will presum- 
ably be to lessen the inducement to expan- 
sion on the part of some of the larger com- 
panies, with a possible sacrifice of speed, 
efficiency, and simplicity of administration 
of the preparedness effort.” 

0 

The will of Francis Shunk Brown, former 
Attorney General of Pennsylvania, scrib- 
bled on scratch paper, was accepted for pro- 
bate. It divided his $125,000. estate equally 
among his widow, his son (Judge Francis 
Shunk Brown, Jr., of the Court of Common 
Pleas) and his daughter. 





Prospects on the Trust Front 
F. A. A. Convention Sticks to its Own Problems 


NE of the deserved reputations of 

the Financial Advertisers Associa- 
tion is that of being a working organiza- 
tion. Its members are keenly interested 
in their jobs; and in their annual conven- 
tion they devote themselves, with a single- 
mindedness not always observed in more 
ambitious and ponderous gatherings, to 
getting out of it the maximum of prac- 
tical and immediately useable stuff to 
take home with them. 


The twenty-fifth, “silver jubilee” con- 
vention of the F.A.A., held at the Home- 
stead, Hot Springs, Va., October 28-31, 
was no exception. The world might be 
falling apart; the members didn’t pre- 
tend to know. A national election of 
immense importance might be impend- 
ing; the probabilities are that a gre*t 
majority of those attending had definite 
and strong opinions about it (certainly 
the lapel-button straw vote, in the Home- 
stead Lobby, went overwhelmingly one 
way) but they held to the notion that 
their duties as citizens need not inter- 
fere with their primary responsibility 
at the convention to in- 
form themselves as to 
every new and practical 
financial advertising idea 
it might offer them. And 
the program committee, 
knowing beforehand just 
exactly what was expec- 
ted of it, offered a series 
of talks that came close 
to a new high, even for 
the F.A.A., in down-to- 
earth practicality. There 
wasn’t a cough of cosmic 
significance in the entire 
carload. 

The only point at 
which the convention re- 
lated itself to larger 
issues, and very prop- 
erly .so, was in the open- 
ing address of Stephen 
H. Fifield, retiring pres- 


ident, and briefly in the remarks of 
his successor, Robert J. Izant. Mr. Fi- 
field is a vice president of the Barnett 
National Bank of Jacksonville, Fla., and 
Mr. Izant holds the same office in the 
Central National Bank of Cleveland. 
Both men pledged the loyal support of 
the F.A.A. and its individual member- 
ship to the Government ... a pledge 
hardly necessary to anyone who knows 
the Association’s record. 

Pertinent among Mr. Fifield’s remarks 
was this closing comment: “Today, char- 
tered banking (if it functions properly) 
through its policy-making executives, 
looks to us for assistance in furthering 
a better understanding between the bank 
and the man on the street. He is impor- 
tant, whether he has a deposit or not— 
he does have a vote.” 


Trust Men Hold Panel 


HE trust session was especially live- 
ly and practical. Under the leader- 
ship of John M. Zuber, vice president and 
trust officer of the Ohio Citizens Trust 
Company of Toledo, prepared talks were 
dispensed with; and 
after purely explanatory 
talk by Mr. Zuber, Don 
Cameron, second vice 
president of the Contin- 
ental Illinois National 
Bank and Trust Com- 
pany of Chicago, took 
charge of a free give- 
and-take panel discus- 
sion which worked its 
way through a carefully 
prepared program, cov- 
ering virtually every as- 
pect of the advertising 
and sale of trust ser- 
vice. 

From the program, 
covering 7% legal-length 
mimeographed pages, 
some excerpts and quo- 
tations will give an idea 
of its high quality. 


ROBERT J. ISANT 
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The first subject, “Obtaining Pros- 
pects and Preparing for Solicitation,” 
was discussed under three general sub- 
heads: A, the sources of prospects’ 
names; B, preliminary work on the pros- 
pects (not only advertising, but advance 
preparation through other channels for 
the direct solicitation; and C, analysis of 
the prospect list and the assemblage of 
information about the prospect before 
the direct assault. 


Then came “The Original Approach,” 
dealing with personal selling methods 
rather than with advertising—most of 
the trust members of the F.A.A. are 
trust new business men rather than 
merely advertising men. The series of 
questions offered at this point is worth 
direct quotation: 


‘How do you handle the prospect: 


(a) That won’t talk? 

(b); Who dominates the discussion? 

(c) Who is suspicious of trust compan- 
ies? 

(d) Who knows all about trust compan- 
ies and doesn’t like them? 

(e) Who says he isn’t concerned with 
what his family does with his es- 
tate? 

(f) Who says that he notes your largest 

stockholders and directors have not 

used trust services? (A hit, a very 
palpable hit, that, brethren.) 

Who says, ‘My affairs are all in good 

shape’? 

(h) Who says he had rather have his 
affairs looked after by an individual 
because of his personal interest? 


(g) 
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(i) Who says that trust company service 
is unnecessary? 

(j) Who says, ‘I have advised my wife 
to come to you. She will make her 
own arrangements’? 

(k) Who says there is no use in making 
trust arrangements in these trou- 
blous times. I probably won’t have 
anything left anyway? 

(1) Who says ‘I am too busy just now’? 


(m) Who says ‘I have grown children 
who can look after themselves’? 


Further Selling Guidance 


HE panel then proceeded to the prob- 

lem of “getting the facts,” with a 
consideration of the highly delicate and 
important question, “how far should you 
go in asking the prospect for informa- 
tion?” “Do you request copies of his 
Will and other documents?” and “Do 


you seek a consultation with his wife?” 


After this, naturally, came “Prepar- 
ing and Presenting the Plan,” with such 
points as; “Do you use personalized type- 
written reports?” “Do you submit tax 
compilations?” and “Do you use charts?” 
There was also ful] discussion of co-oper- 
ation with the prospect’s attorney, life 
underwriters, professional estate plan- 
ners and investment counsellors, before 
the session moved on to consider detailed 
recommendations, such as “When do you 
recommend trusts?” “Do you recommend 
co-executors or co-trustees?” and “To 
what extent do you recommend tax-sav- 
ing devices?” 'Then came the method of 
presenting the plan—in person; by mail; 
in conference with the prospect’s attor- 
ney and/or underwriter. 


The discussion swung back from per- 
sonal selling methods to consideration of 
policies in advertising and solicitation. 
First came executorships, with a full 
review of the relative value and impor- 
tance of all standard arguments for the 
appointment of a corporate executor, and 
a careful discussion of the best ways of 
meeting all the stock objections. 


The meeting then applied the same 
technique to “Testamentary Trusts.” 
Many of the objections to appointing a 
corporate trustee had all the ear-marks 





of direct quotation from painful field 
experience. Some of them are poignant 
enough to be set down here. 

“I don’t want my wife dependent on 
the whims of a trust officer for her sup- 
port.” 

“My trust would be handled by young 
men of immature judgment and exper- 
ience.” 

“A trust company is too conservative 
in its investments.” 

“A trust company would dump all of 
my investments and buy only United 
States Government bonds.” 

“A trust company won’t take a bus- 
iness chance and will sell out my bus- 
iness interest.” 

“A trust company only looks to its own 
liability.” 

“There is no substitute for brains and 
experience in investments. Trust com- 
panies have neither, since they won’t pay 
for them.” 


And Living Trusts 


FTER battling through all these and 

many only slightly less thorny ob- 
jections, the indefatigable panel undaun- 
tedly attacked the living trust in the 
same heroic manner, and found itself 
confronted with still another chevaux-de 
frise of objections, such as “I don’t want 
to be running to a trust officer to ask 
him if I can have some of my own prop- 
erty.” But the total number and can- 
tankerousness of the objections began to 
diminish, and when Life Insurance 
Trusts were taken up, and after them 
agency and custodian accounts, they were 
few and mild . . . comparatively. 

An answer, whether or not a trium- 
phant one, was found for every last ob- 
jection, and the discussion moved on to 
consider “Putting the Prospect’s Plan 
Into Effect,” having chiefly to do with 
the best way to work with the prospect’s 
own attorney, and “How do you stay in 
the saddle when there is (a) a life 
underwriter, or (b) an estate counsellor 
in the picture?” And then, in a grand 
finale, came “Keeping the Customer 
Sold.” 


Other Convention High-Lights 


. J. ALEXANDER, vice president of 
Fuller & Smith & Ross, Inc., Cleve- 
land and New York advertising agency, 


Based upon 38 years’ 
experience we offer prompt 
and effective ancillary ser- 


vice in Northern New Jersey. 


The Plainfield Trust Company 
Plainfield, New Jersey 


Member Federal Reserve System 
Member Federal Deposit Insurance Corporation 


discussing Modern Technique of Fin- 
ancial Advertising, presented four basic 
lessons which, he said, he believed could 
fairly be drawn from recent research 
into the effectiveness of newspaper ad- 
vertising. They are, in summary, that 
(1) the tone of the advertisement had 
best remain on the conservative side; 
(2) it is better in financial advertising 
to get the serious attention of a few real 
prospects than to try for attention-catch- 
ing devices which will mean merely idle 
readers; (3) certain attention-getting 
devices which were once sensational are 
now so well accepted as to be legitimate 
even for financial institutions; (4) it is 
well to consider the specific topic as well 
as the general institutional policy in 
deciding between a highly dignified and 
an informal treatment. 

Among the other speakers were James 
Rascovar II, of Albert Frank-Guenther 
Law, Charles Coolidge Parlin, formerly 
of Curtis Publishing Company, J. Lewell 
Lafferty of the: Fort Worth National 
Bank, Ben E. Young of National Bank 
of Detroit, Robert M. Hanes of Wach- 
ovia Bank & Trust Company and Harold 
Stonier of the A.B.A. 

Besides Mr. Izant, the new president, 
the F.A.A. elected Victor Cullin, assist- 
ant secretary, Mississippi Valley Trust 
Company, St. Louis, first vice president; 
L. E. Townsend, assistant vice president, 
Bank of America, San Francisco, second 
vice president. Fred W. Mathison, as- 
sistant vice president, National Security 
Bank, Chicago, was re-elected treasurer, 
and Preston E. Reed was re-elected exec- 
utive vice president for the 17th time. 
Cleveland was chosen for 1941. 





A Front-Row Seat 


EOPLE think a job in a bank synon- 

ymous with dull, routine, uninter- 
esting work dealing with figures only; 
and that all bankers are cold blooded, 
Scrooge-like individuals. 

At least one desk in a bank seems to 
its occupant more like a front-row seat 
at a great human drama where pass the 
young and old; the extremely rich, the 
comfortably well off, and the desperately 
poor; the widows and the orphans; the 
legitimate and the illegitimate; the wives 
and, yes, the less-than-wives. In a dif- 
ferent stratum of society we in a trust 
department have a challenge similar to 
that of the social welfare worker—to 
serve others, to help them adjust their 
lives to changed circumstances, to offer 
them our guidance. 

Did you ever think of the people who 
have adequate means of support and yet, 
because of their lonely condition or other 
circumstances, are in need of practical 
help and guidance just as much as others 
are in need of financial assistance? A 
Trust Officer never intrudes into the pri- 
vate affairs of his customers, but because 
of his experience and the fact that the 
acquaintance is frequently made at a 
time when there has been some loss in 
the family, people seem to have confi- 
dence in his ability to help in many per- 
sonal problems. 


My duties at the bank frequently in- 
clude what I call extra-curriculum activi- 
ties. For one customer I became an in- 
terior decorator. She was a wealthy old 
lady of over eighty with neither friend 
nor relative whose services could be en- 
listed. It was decided she must be moved 
from her luxurious apartment to one 
with more modern conveniences. I was 
given the task of selecting the new apart- 
ment to one with more modern conveni- 
ences. I was given the task of selecting 
the new apartment, tending to the mov- 
ing, arranging the furniture and caring 
for all the other details of getting her 
settled in her new quarters. I spent 
more than a few anxious moments in this 
assignment but know she genuinely ap- 
preciated our helpfulness beyond what 
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our business contacts had _ required. 
When she died we made all the arrange- 
ments for her funeral and, in fact, at- 
tended as chief mourners. 


Of all ages and financial conditions 
those who appeal to me the most are the 
orphans. Truly they are poor little rich 
children! Through the indifference of 
their relatives we frequently find our- 
selves standing in loco parentis. Our 
feeling of responsibility for them has 
on occasion led us to supervise the main- 
tenance of their attractive home when 
they were still too young to be sent away 
to school; to investigate as carefully as 
any of you have for your own sons and 
daughters the schools to be attended; to 
receive report cards and administer, as 
the case required, the proper scolding, 
encouragement or praise; arrange for 
vacations; meet boy friends and girl 
friends; investigate a fiance and assist 
in arranging a wedding. We don’t, of 
course, pretend we can in any way take 
the place of fond parents, but few out- 
siders have occasion to think of such 
duties as part of the dull routine day in 
a bank. 


I could go on telling you of the lovely 
young girl with an unusual deformity 
now able to take her rightful place in 
society because of an operation we ar- 
ranged for a world-renowned surgeon to 
perform; of the dope fiend who will talk 
to me brilliantly for fifteen minutes and 
then call up in fifteen minutes not re- 
membering anything of the previous con- 
versation; of the insane for whom we 
care with funds left in trust for them. 

Margaret P. Reynolds of Fidelity Un- 
ion Trust Co., Newark. From address 
before College Women’s Clubs of Essex 

County, N. J. 


The executors of the estate of the late 
Nicholas Brady recently offered for sale, 
through M. Lehmann, Inc., his famous cel- 
lars of pre-prohibition spirits and rare vin- 
tage wines, at Manhasset, Long Island. 
Represented in the collection are many rare 


and valuable items. Some of the wines 
were part of the collection at Casa Sole, 
Mr. Brady’s Italian villa. 





The Common or Associated Trust 


E. A. BOYCE 
Proctor Trust Company, Proctor, Vermont 


NE of our senior directors first advised 
consideration of the so-called common 
trust back in 1928, not aware that any other 
banking institution had devised or even con- 
sidered this possibility. . 

The idea grew until in 1932 we launched, 
as we prefer to call it, the associated trust, 
for it is really an association of trusts. 

Our motive for inaugurating the asso- 
ciated trust grew out of applications for 
trust accounts that ran as small as $500 
or even $100. We wanted to handle these 
accounts in our belief that a trust company 
should be both an immediate and lasting 
comfort to our people. But these small 
sums would not lend themselves to proper 
diversification. 

We believe the line of demarcation where 
an associated trust account ends and an 
individual trust begins, depends on the size 
of the bank. We think of an individual 
trust as beginning with $20,000. At pre- 


sent the average size of an associated trust 


account in our bank is close to $2750. 

It is getting to be the practice by those 
who make wills to permit the trustee to 
place the funds in the associated trust. The 
makers of wills have, in fact, been quick 
to respond to this opportunity because the 
associated trust provides diversification of 
investment and a distinct increase in in- 
come. The testator merely establishes the 
size of the sum to invest and requests ‘a 
quarterly or semi-annual payment to the 
beneficiary. 

It was because of our action that the state 
acted. The provisions covering associated 
trusts are now set forth as Section 6816 of 
the Public Laws of Vermont, 1933 edition, 
and are strikingly clear. (c.f. page 108 
Trusts and Estates, Jan. 1938.) 

The associated fund is carried on one 
page of our ledger, in the same binding 
as the individual trust accounts. The led- 
ger likens’ itself to a long train of cars, 
one individual trust passenger sitting alone 
in each coach save the last one in which 
sit all of the associated trust passengers. 
And it has cost less per individual passen- 
ger to pull that last car loaded with pas- 
sengers than any of the others with one 
passenger. 


From Burroughs Clearing House, Oct. 


all income is distributed 
accounts and all capital 
losses or gains are charged or credited 
to the accounts and the investments are 
appraised. Income from the pool is divided 
without any deduction for service, except 
actual costs (like revenue stamps). We are 
studying cost and % of 1 percent on the 
principal has been discussed. We have also 
studied the idea of a combined service 
charge on principal and income, for it is 
evident to us a five per cent charge of in- 
come is not enough and not satisfactory 
in our institution for a common pool. 

We think of the principal of the associ- 
ated trust as divided into units of $100 each, 
but it is only when ten units are incorpor- 
ated that we feel we can make an appraisal 
involving market values, hence any new 
funds are held until a new quarter begins. 


Our present diversification is as follows: 
Mortgages, 30 per cent; Bonds, 40 per 
cent; Stocks, 30 per cent. We are favor- 
ing the FHA mortgages, the bonds and 
stocks following the usual issues found in 
the regular portfolios of banks eligible to 
handle both of these types of securities. 

As we have presented the owners of 
the accounts an average of 4% per cent 
over a considerable period and the trend 
is upward, and losses have been so in- 
finitesimal, even on the smallest account, 
we have been almost wholly free from the 
slightest criticism. 


As for the common stocks, in order to 
insure smoothness of transfer we have the 
certificates registered in the name of a 
nominee of the bank, a partnership of three 
officials with whom the bank has a contract. 

Thirty per cent of our applications for 
associated trust accounts have come from 
beyond our bank’s immediate territory. 

If our fund is any criterion, our field 
has proved to be of far broader horizons 
than our natural banking area would indi- 
cate. So far it has not injured our other 
departments, particularly the savings. 

So far as the profit to the bank is con- 
cerned, our associated trust has proved suc- 
cessful and can no longer be considered an 
adventure. The total pool, with no adver- 
tising, has reached over $100,000, a good 
total for a bank of our size. 


Every quarter 
to the separate 
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New Business Column 


Russell Edits the News 


RY hard to believe what comes next. 

This department is extremely mod- 
est! At times we’ve held some of your 
pet advertisements up to what looked a 
lot like lofty scorn, indicating with a 
censorious forefinger, “Thou ailest here, 
and here!” But all the time we were 
thumping the pulpit, we were wiggling 
from embarrassment inside. And the 
proof (we hope, we hope!) is the alacrity 
with which, when somebody else comes 
along with an idea—a lot better one, 
usually,—we slide down the altar rails 
and sit down in a front pew to listen. 


* * * 


Our guest preacher today is Russell 
J. Holden, assistant trust officer of The 
First National Bank and Trust Company 
of Bridgeport, Conn. (Take careful note 
of that address, you’ll get around to writ- 
ing to Mr. Holden in a month or so, if 
this department’s past experience is any 
guide. And replicas and extensions of 
Mr. Holden’s idea will begin cropping up 
in various parts of the country about 
next January.) 


Mr. Holden didn’t tell us exactly how 
he got hold of his swell idea. Our guess 
is that he was doing some high, wide 
and handsome brooding about the amount 
of sound and mutually profitable trust 
business there must be lying around 
loose out in the rural and semi-rural 
districts, within tapping distance of his 
bank . . . if only he could find a way to 
tap it without over-straining an extreme- 
ly modest advertising appropriation. 
(Anybody know a trust new business 
man who doesn’t think his own appro- 
priation is extremely modest?) 


Pretty soon (mind, we’re still only 
guessing) Mr. Holden found himself 
thinking about the small but sound week- 
ly newspapers that serve each of those 
good little well-to-do towns tucked away 
here and there in the folds of Connecti- 
cut’s hills. He knew, or found out by 
judicious inquiry, that the editor of each 
of those weeklies has a real problem in 


keeping up the quality and reader-inter- 
est of his editorial material, on a budget 
that for modesty probably could give 
even a trust department’s advertising 
appropriation cards, spades and big cas- 
ino and still take every trick. (Come te 
think of it, there’s a lot of modesty in 
this piece. Or at least, a lot of talk 
about modesty.) 


* * * 


Then came the great idea. “Why not,” 
said Mr. Holden to himself, “see if one 
hand won’t wash the other? It often 
does. We’ve got a lot of interesting 
stories to tell about trust service and 
what happens to people’s estates. It’s 
chock-full of reader interest, human in- 
terest. Everybody’s interested in mon- 
ey and the queer things that can happen 
to it. If I can give the editor of each 
of these good little papers a real story 
that he won’t have to pay a cent for, 
he’ll be happy; the bank’ll be happy 
because it’ll be getting its story before 
a lot of solid citizens at no more cash 
outlay than for stationery and postage; 
and of course the customers we get out 
of it will be happy!” 


No sooner said than done. Mr. Hol- 
den’s weekly stories about estates are 
now appearing in quite a few of the 
weekly and semi-weekly papers in small- 
er towns around Bridgeport. Our hunch 
is that they are actually considerably 
more valuable to The First National, 
not only in direct business-getting power 
but in all-round good will, than the equiv- 
alent in direct advertising space. But 
don’t add to that, that they also cost 
less. True, their chief cost is in Mr. 
Holden’s time. But the time of any man 
who can come up with an idea like that 

. is valuable. 


* * * 


A lot of the value, too, in this kind of 
idea is in the way it’s done. Here is 
part of Mr. Holden’s introductory article. 
Notice the unassuming, friendly way he 
goes about it ... and yet how unmis- 
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takeably he makes the points that repre- 
sent the value of the scheme to his bank: 


“I am going to try each week in this 
space to tell you about unusual things 
that happen in connection with estates; 
interesting sidelights that we don’t hear 
about very often. Each year there are 
hundreds of wills drawn that are so much 
alike in their general tone that they 
would make pretty dry reading, but every 
once in a while the hen lays a square 
egg and the monotony is broken. 

“The incidents that are described are 
not imaginary, each one that I tell you 
about can be identified . . . It may be 
that you will have questions to ask about 
the incidents described; I will be glad 
to answer you as long as the question 
does not involve a legal discussion. Your 
own lawyer is thé only one who should 
attempt to give you legal advice.” 


In his succeeding articles Mr. Holden 
skips chattily here and there both in 
history and geography. One week he 
told the story of Dr. Dorrance’s two 
legal residences; another that of the will 
of Julius Caesar; still another, how Sam- 
uel Untermyer in his will reimbursed an 
endowed home for a loss for which he 
felt morally responsible. 


An Inviting Market 


OW let’s step over to the other side 
and take a look at the business 
Mr. Holden ... and you, and you... 
have to shoot at. You hear plenty of 
talk (from the men who seem to think 
one of the sacred duties of a bank execu- 
tive is the discouragement of new busi- 
ness men) about the “limited market” 
for trust service. 
Is it really so limited? 
Here’s what H. Barton Off, a member 
of the Philadelphia bar, has to say in the 
Temple (University) Law Quarterly. 


“An informal poll of those insurance 
underwriters and insurance attorneys in 
a position to know, reveals that partner- 
ship agreements excluding a trustee out- 
number the trust agreements by five or 
even ten to one.” 


What does that mean? Just this. 
Here is one of the most “natural” spots 
for trust service in the whole list. It’s 
hard to imagine an insured partnership 
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agreement ever being drawn _ that 
wouldn’t be strengthened materially, and 
the satisfaction and feeling of security 
of the partners increased, by the inclu- 
sion of a trust provision. And yet we’ve 
so far secured no more than 20 percent 
... perhaps no more than 10 percent... 
of the market. 

Do you call that a limited market? 
We don’t. 


On the Defense Front 


OME further belated reports from the 
trust sector of the National Defense 
Front: (Any resemblance between the 
belatedness of the reports and the city 
they came from is purely co-incidental.) 
From Philadelphia, the Corn Exchange 
National Bank and Trust Company re- 
ports ... in part: 


“A timely direct mail advertising 
theme has been developed by our trust 
department ... The accompanying book- 
let ‘Modernizing Your Will’ sets forth 
the quality of material used. (It starts 
with ‘Hindenburg’s Will and Succession 
Among the Dictators.’—Ed. Note.) 

“While somewhat too soon to set up 
statistics of any intrinsic worth, return 
request cards are averaging better than 
11.5 percent—all representing substan- 
tial estates. Peculiarly, one letter in the 
first mailing resulted in our being ap- 
pointed Co-Administrator c/t/a with a 
potential fee of over three times the 
cost of the estimated advertising pro- 
gram ... the better than average per- 
centage of responses secured would in- 
dicate the merits of ‘tying up’ current 
world conditions through proper adver- 
tising emphasis. 

“We wish to commend you both upon 
the quality and value of Trusts and Es- 
tates in its constructive helpfulness and 
the timeliness of its suggestions, and 
hope that our advertising effort strikes 
the ‘preparedness’ keynote under rapidly 
changing economic conditions.” 


Is it true what they say about Dixie 
(beg pardon Philadelphia?) No! 


* * * 
From Providence, an advertisement of 


The Industrial Trust Company, headed 
“Defense Plans for the Family Fortune.” 
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It goes on to say: “Important, novel and 
far reaching social, political and econ- 
omic changes are taking place in the 
world of today. New activities of gov- 
ernment, new demands on citizenship, 
new and heavier taxes, new trends in 
business, new uncertainties of investment 
values, turn our thoughts to ideas of 
‘preparedness,’ ‘defense,’ ‘security,’ not 
only for the nation, but also for private 
property. 

“Have you a well considered Plan to 
protect the Family Fortune, while it is 
still in your hands, as well as after you 
have passed it on to your beneficiaries?” 

*% *% * 

And if anybody wants a hard-hitting 
advertisement for custodian service, all 
he needs to do is reproduce an actual 
news story, with picture, that appeared 
in the Philadelphia Public Ledger not 
very long ago. It is the story of what 
happened to Mrs. Mabel E. Edwards, a 
Philadelphia schoolma’am, after she had 
adopted the brilliant idea of storing her 
valuable papers (including some nego- 
tiable securities) in an old hat-box. 


The photograph shows workmen rak- 
ing over piles of trash at the city dump, 


hunting for that old hat-box. It had 
been thrown out with the garbage. The 
story has a happy ending, too; they 
found the box, and all the papers safe 
inside it. But how many times is that 
likely to happen? 


© Moffett—Chicago 


CHARLES Z. MBYER 
Newly elected President of National 
Association of Bank Auditors and 

Comptrollers. 
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The Age of Wills 
To the Editor: 


As New Business Officer of this 
Company, and naturally interested in 
research into the avenues of potential 
business, I am intrigued with the article 
appearing in your June edition of 
“Trusts and Estates” by Howard H. 
Rolapp. The statistics contained in the 
article compare closely with similar sta- 
tistics in this State—as a matter of fact, 
Trustee Companies operating here are 
confronted with the same problems. 


In particular I am interested in that 
section of the article which deals with 
“The Age of Wilis” and in paragraph 
3 of “Conclusions” reading — “That 
Trust Companies should be more alert 
to see to it that the Wills in their files 
are kept within the safe age of five years 
is indicated by the survey.” 


Whilst I have been aware that a large 
percentage of Wills over five years old 
are revoked, and know full well that to 
keep Wills within the age would mean a 
big increase in the number of Wills pro- 
bated, there appear to me many difficul- 
ties which would prevent a regular con- 
tact with Will makers whose Wills are 
over five years old. For instance, to 
contact these clients by mail might re- 
sult in the letter falling into the hands 
of his or her relatives the result being 
that the Will maker is embarrassed and 
treats the letter as a breach of confi- 
dence. Perhaps there is a recognized 
practice in the United States adopted by 
Trust Companies, or at least some of 
them, which proves satisfactory in reg- 
ularly contacting clients with a view to 
keeping Wills up to date and at the same 
time promoting confidence in the service. 


F. C. Madigan 


New Business Officer, National Trustees Executors 
& Agency Co. of Australasia Ltd., Melbourne. 


Columbia, S. C.—W. Royden Watkins of 
Greenville, S. C., has been named chief 
State bank examiner to succeed E. A. 
Wayne, who resigned to become secretary 
of the North Carolina Bankers Association. 
Mr. Wayne has been chief State bank ex- 
aminer for the past four years. In his new 
position he succeeds the late Paul P. Brown. 





Unity of Purpose 


OR the first time in our history, a president has been elected for a third term. 
Traditions have been falling all over the world, some with resounding thuds, 
others with hardly a ripple. Some see a deep significance in this latest iconoclasm ; 
to others it is merely another election. On one side are those who fear it means 
a resignation of power by a discouraged and confused people, reminiscent of the 
“trade” of individual responsibility for state-guaranteed “security” which has 
taken place abroad in the degeneration following the first World War. On the 
other hand are those who, consciously or unconsciously, confess their inability 
to cope with the vast domestic and foreign disorders. 

At one extreme we have a handful of aged Fauntleroys who persist in 
believing that the world is run for their personal benefit and who will, even yet, 
have no truck with the much needed social reforms which particularly charac- 
terized the President’s first term. At the other are the bolshevik, lunatic fringe - 
—who similarly feel the same world owes them a living by virtue of their sole 
effort of drawing the breath of life in it, or who frankly seek redistribution of 
wealth through the dead-levelling process of communism. 

Fortunately, in between are the great proportion of the citizenry—those 
who recognize the fundamental law of Equilibrium between government and 
governed, who believe in the American system of initiative and reward and in 
the ability of the people to choose wise leaders, to produce efficiently and distri- 
bute justly. 


HESE peopk are America: these people have always been united on basic 
|. issues, when those issues are clear, or their country is threatened either by 
alien arms or alien ideas. When those issues are clear. There is the keynote. It 
will not be accomplished by the glib poll-parrots prattling about “Unity” as though 
it were synonymous with giving up, giving in, or just plain giving. That is the 
“let George do it” sort of attitude which has been the downfall of businesses 
and of governments. 

No Government (except a totalitarian one of force) can defend a country 
against depression or aggression, without the whole-hearted support of all the 
people. And a democracy or a republic goes into dictatorship only by default of 
its citizens. As stockholders in the country’s businesses—of which the greatest 
one is government—theirs is the prime responsibility of constant surveillance 
and review of the management. There is no perpetual motion machine. 

The Administration faces the most crucial problems—both domestic and 
foreign—ever confronting our nation. Its leaders may well set the example of 
unity by respecting the minority rights, but no citizen is worthy of his rights 
who does not support wholeheartedly the common aims of superior military 
defense and internal productivity. 


ARTISANSHIP must be subjugated on both sides, but not the judicious free- 
dom of opinion and expression, for that way is called autocracy. It has been 
said that the returns indicate a mandate and majority approval of the domestic 
as well as foreign policies of the New Deal. It may be more than that—a man- 
date to the chosen representatives to lead according to their conscience, and to 
remember that other great mandate, the Constitution and its Bill of Rights, 
which gave us our pattern and code of social relationship. 
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President Roosevelt,-in assuming the most difficult and the longest trustee- 
ship ever accorded one man, even with practically unexampled powers, will need 
the united, unselfish, non-partisan efforts of every American to build a strong 
internal economy and thus-an invulnerable defense of it. The “loyal opposition” 
indicated by Mr. Willkie will doubtless prove not obstructionist but a balance- 
wheel and, it is hoped, a major source of responsiveness to the voice of patriotic, 
industrious Americans. 

Let us keep before us the story of the two masons of whom the priest 
inquired: “What are you doing there?” “Can’t ya see,” said one, “I’m chisellin’ 
this stone.” To the same question the second replied: ‘Father, I’m helping to 
build a great cathedral.” 

For fiduciaries? - - - Theirs is the same responsibility to conserve principal 
and income values, not by appointing the government as substitute trustee 
through refuge in government bonds, but by such purchases when they can con- 
tribute to national defense and by putting the balance to most efficient use in 
productive industry. 


Promotion “From Within” 


HETHER it is a result of the halt in expansion of trust departments and 

personnel or of a conscious institutional policy, there appears to be a grow- 
ing tendency to restrict or entirely preclude the employment of “outside” execu- 
tive talent in trust institutions, and to make all promotions or official replace- 
ments from the present staff members of banks and trust companies. 

This is as it should be, for general policy purposes. To go outside and hire 
a “smart young man” (or older one) would, if repeated to any degree, result 
in a serious demoralization and estop the institution from attracting capable 
and stable men. Then too, there is the cost of training in institutional policy, 
of familiarizing a new man with the “workings” and routine. It takes a long 
time to learn the ropes and know the men and the jobs of the various divisions 
that go to make up the modern trust department or bank. 

But before this policy jells or atrophies, it may be timely to consider possible 
disadvantages of an inflexible rule, and consider the elements of an exceptional 
condition. It is a fact that industrial and business corporations quite frequently 
make changes in one of more positions in their official staffs. There is a fairly 
substantial and constant migration of experts and executives, the reasons for 
which may be as valid in the banking field. 

“Knowing the institution” is admittedly important. But with an outside 
world in an ever-changing state, and public needs and opinions shifting, that is 
not enough. Loyalty to an institution is laudable—no one deserves to work for 
an employer or in a vocation with which he is not in sympathy. But this should 
not be confused with smugness, with lack of initiative or unquestioning accept- 
ance of hand-me-down traditions. The way to keep a tradition or rule appropriate 
and digestible is to bring it out of the mothballs for an occasional airing. 


HERE the policy of “promotion from within” is followed consistently, it 
would require almost the foresight of a crystal-gazer to pick, for the begin- 
ning jobs, a high percentage who would have the potential calibre of top execu- 
tives years hence. A good office boy or transit clerk does not always grow up to 
be a good president or trust officer. 
Then the question arises as to whether present officers are frozen in their 
tracks and must wait for advancement solely upon the workings of the mortality 
table. Are the small bank men becoming ostracized from big-league society? 
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Many of our metropolitan banks are today headed by those who entered in official 
capacities. 

Perhaps the major reason why industries have found some “new blood” 
transfusions desirable on occasion is that progress depends very largely on know- 
ledge of what others are doing and how. The comparative viewpoint is essential 
to maintenance of sound policies and their adaption to basic currents. Coming 
up through the ranks must not degenerate into coming up through the ruts—ruts 
worn by scores of predecessors and which might have been fine for their times 
but, like the model T, out of gear with the rest of the world. It is, of course, 
possible to overcome this by diligent study, new contacts within and without the 
immediate field, and by the consequent reading and discussion of affairs of the 
day. How many do this is another matter. Certainly, some provision for visits 


to other banks and to conferences, and some such program* of internal education 


as that initiated by leading banks would seem essential. 


National Economy and Capital 


HE three point tax program an- 

nounced by Secretary of the Trea- 
sury Morgenthau two days after election 
came as no great surprise to any cogni- 
zant with the trend of federal expendi- 
tures and fiscal policy. The proposal to 
raise the debt from 45 to 60 or 65 bill- 
ions created an early “inflation-scare” 
advance in stock and commodity prices, 
not too restrained by the expected an- 
nouncement of higher taxes to come, and 
the Secretary’s request that tax exemp- 
tion be removed from future issues of 
government securities occasioned a flurry 
upward of bond prices. 

While no definite Congressional action 
has yet been scheduled on the tax exemp- 
tion feature, it appears a highly probable 
course and therefore of interest to note 
Mr. Morgenthau’s suggestion that this 
privilege be removed also from state and 
municipal issues—a more complicated 
and less likely situation. 

On fiscal policies, as well as on price 
controls, we may expect the experiences 
of England and Canada to be suggestive, 
especially as we move further into a war 
economy. Attention is called to the 
article by Mr. Gibson of the Bank of 
Nova Scotia, published in this issue, and 
to discussions of Inflation and Price-con- 
trols—including one by Robert Sinsa- 
baugh of Clark, Sinsabaugh & Co. — 
which will appear in future issues of 
Trusts and Estates. 


*See e.g. "Democracy in Business,” Dec. 1938 


issue of Trust Companies. 


A program is now being developed by 
which some of the ablest economists of 
finance and industry will present to our 
readers practical analyses of current 
events and trends in the national econ- - 
omy as they affect institutional invest- 
ors, designed to assist in securing the 
most efficient use of capital funds for 
both normal and defense productivity. 


Private Capital Stymied 


In a recent interview, published in the 
Shreveport, La., Times, J. G. O’Brien, vice 
president and trust officer, of the Commer- 
cial National Bank of that city, warned 
against substitution of Government credit 
in place of private investment and affirmed 
that “private capital is stymied by radical 
demands for more of that kind of credit.” 


“A healthy business system earning rea- 
sonable profit and maintaining employment 
at a high level is the safest bulwark for 
national defense,” said Mr. O’Brien. “It 
never occurs to anyone to hobble a horse 
before he is sent into a race. Similarly, 
industry cannot produce and investment 
capital cannot flow into peacetime or emer- 
gency expansions if Government spends 
more time devising hobbles than it does 
trying to encourage business initiative.” 


Mr. O’Brien went on to say, “Eventually, 
the conscription of capital will result from 
expansion of Government credit. By the 
credit route Government becomes overseer 
of industry, both employers and employees, 
and we have taken a short cut to national 
socialism.” 





Unity in Banking Too 


IGOROUS insistence by management 

that bank and trust department offi- 
cers display more practical and active 
cooperation is a fundamental factor in 
the successful and profitable development 
of any trust department, declared J. E. 
Drew, director of public relations of the 
California Bankers Association, at the 
fall business conference of the Associated 
Trust Companies of Central California 
held in San Francisco on November 7. 


Senior bank and trust officers of the 
Bay district attended this third in a 
series of public and customer relations 
forums arranged by the trust group. 
“The real answer to substantial trust 
development must come from a deter- 
mination on the part of management to 
stimulate interest in this department and 
to insist on its intelligent support by 
other departments of the bank,” Mr. 
Drew, former president of the group, 
stated. 

Declaring that unity within each bank 
was endangered by unconscious apathy 
and departmental self-interest, he noted 
such perils as loss of profit, incomplete 
service and consequent neglect of public 
interest. 


Lack of accurate information concern- 
ing the functions of each division was 
blamed for the failure of many banking 
departments to render business-produc- 
ing assistance to their trust unit, and 
calls for an immediate program of inter- 
nal education. In an “Information, 
Please” quiz, he submitted questions to 
the bankers, such as: 


What are the most important services 
performed by the trust department for 
the customers of the banking depart- 
ment? 

What kind of accounts is your depart- 
ment anxious to get? 

What is the smallest trust or estate it 
will take? 

Answer true or false: Are bank exe- 
cutor fees higher than when an individ- 
ual acts in this capacity? 

What advantages does a trust com- 
pany enjoy over an individual in the ad- 
ministration of estates? 
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Lack of information concerning bank 
operations and services on the part of 
the trust men, he declared, many times 
contributes to unsatisfactory relation- 
ships between the two units. Repeating 
the question formula, he asked the trust 
men: 


Do you know the history of your bank, 
the names and range of influence of your 
directors? 

Do you know the lending, investment 
and new business policies of your insti- 
tution? 

Can you sit down with a trust cus- 
tomer and intelligently explain your 
bank statement? 

Are you familiar with the sales argu- 
ments of every service your bank adver- 
tises? 

Have you invited a banking depart- 
ment head to visit the trust department 
and tell your group about his work and 
how they can help him? 


“In the eyes of the public you are an 
officer of the whcle bank regardless of 
your job or department,” Mr. Drew said. 


A program of education was earnestly 
recommended whereby small groups in 
each department of the bank, including 
the trust department, may become thor- 
oughly familiar with the functions, poli- 
cies and sales arguments of every other 
unit. In the interest of harmony and a 
united bank, it was urged that trust offi- 
cers be included in the general councils 
of the bank wherein bank policies and 
services are reviewed. 


Discussing further a plan of action, 
Mr. Drew urged a credit system where- 
by new business cbtained for the trust 
department would be given proper weight 
on personnel records. Informed cooper- 
ation, he remarked, will assure greater 
serviceability and will assure income for 
all departments, a united front for the 
banking system, and a new guarantee for 
the strengthening of free enterprise. 

The meeting was in charge of S. Ber- 
ven, trust officer of the Central Bank, 
Oakland, and president of Associated 
Trust Companies of Central California. 





Interstate Trusts of Personalty 


Planning the Law to Govern Validity and Administration 


WALTER W. LAND 
Winthrop, Stimson, Putnam & Roberts, New York City 


Mr. Land is the author of the new book “Trusts in the Conflict of 


Laws.” 
clusions.” 


practice of trust law will find it of great interest. 


In this article he sets forth some of his “findings and con- 
It is believed that trust officers and attorneys engaged in the 


Mr. Land is prominent 


in the activities of the American Bar Association’s Section of Real Prop- 
erty, Probate and Trust Law, having served several years as Chairman 
of the Committee on Noteworthy Trust and Estate Decisions, until his 
election, this September, as Director of the Trust Law Division of the 


Section.—Editor’s Note. 


NE of the most interesting problems 

which the writer had occasion to 
deal with in connection with the prepar- 
ation of his recent book, “Trusts in the 
Conflict of Laws,” is the extent to which 
the parties can control the law to gov- 
ern trusts which have elements in two 
or more states. By the “elements” of 
the trust is meant such factors as the 
domicil of the creator, the domicil of the 
trustee, the domicil of the beneficiaries, 
the location of the trust property, the 
place in which the business of the trust 
is carried on, the place of probate of the 
Will, and the place of execution of the 
trust instrument. 

The problem of planning the govern- 
ing law may be divided into two parts: 
(1) Arranging the elements of the trust 
at the time of the creation of the trust 
and expressing an intention in the trust 
instrument as to the law to govern; 
and (2) planning the governing law 
by shifting the elements of the trust 
subsequent to its creation. The former 
will first be considered as to inter 
vivos trusts and as to testamentary 
trusts, after which the similar problem 
of planning the law to govern the admin- 
istration of trusts of intangibles will 
be discussed. Lastly, the effect upon the 
governing law of shifts in the elements 
of the trust subsequent to its creation 
will be taken up. 


Reason for Conflict of Laws 


HE division of the component parts 
of a trust among two or more states 


may arise without plan as a result of the 
mobility of our population, the vast ex- 
tent of interstate transactions, the in- 
terstate distribution of the property 
which forms the trust res, and the fact 
that natural areas of trade about large 
cities are often intersected by state lines. 
On the other hand, there are factors, in 
addition to these natural causes, which 
may lead creators and lawyers deliber- 
ately to plan such a trust, as, for exam- 
ple, the special protection or more lib- 
eral rules pertaining to perpetuities or 
accumulations or trust investments 
which are afforded by the laws of some 
states, and the desire to have as trus- 
tees trust companies situated in large 
financial cities. The development of in- 
ternational trade and travel and the 
flight of money to safety in the United 
States are further reasons why the ele- 
ments of a trust will often be found in 
more than one locality and why it is 
therefore necessary for courts to deter- 
mine the governing law. 


Distinction Between Validity and 
Administration 


N this article there will be considered 

the matter of planning the law to 
govern the validity and the administra- 
tion of trusts of intangible personal 
property created either by Will or by 
deed of trust. It is sometimes difficult 
to determine whether a particular prob- 
lem is one of validity or one of admin- 
istration but in general, questions of 
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validity relate to the creation of a 
trust and the passing of title in the trust 
res to the trustees, whereas questions 
of administration relate to the execution 
or carrying out of the trust. 


Questions of validity involve such mat- 
ters as the rule against perpetuities, the 
rule against accumulations, mortmain 
acts, indefiniteness of beneficiaries, ef- 
fect of subsequent marriage, and whether 
the trust comes within one of the pur- 
poses for which trusts may be created. 


Problems of administration include 
what investments a trustee may properly 
make and the duties and powers of a 
trustee in general, the rate of commis- 
sions to which a trustee is entitled, the 
allocation between income and princi- 
pal of dividends and interest received 
by a trustee, the apportionment between 
income and principal of the proceeds of 
sale of unproductive property or the 
proceeds of sale of foreclosed property, 
and the rights of third persons against 
the income of the beneficiary of the 
trust. 


Validity of Inter Vivos Trusts 
of Intangibles 


SSUME that a resident of New York 

desires the more liberal rule against 
perpetuities afforded by the law of New 
Jersey, can he by an express provision 
in the deed of trust cause the law of 
New Jersey to be applied? In one such 
case! involving an inter vivos trust in 
which all the elements of the trust were 


TRUSTS and ESTATES—November 1940 


in New York, a New York court refused 
to honor that intent. Thus, while it is 
doubtful whether a settlor can cause the 
law of a state having no connection with 
the trust to govern the validity of the 
trust when a question involving a strong 
policy, such as the rule against perpetu- 
ities, is involved, the cases seem to in- 
dicate that the creator of an inter vivos 
trust of intangibles may control the 
choice of the law governing the validity 
of the trust by an express provision, 
provided he selects the law of a state 
which has some substantial connection 
with the trust. 


Accordingly if the settlor provides in 
the deed of trust that the law of state 
X shall govern the validity of the trust, 
it has been held that such intent will 
be followed by the courts if the domicil 
of the settlor is in state X? or if the 
domicil of both the settlor and the bene- 
ficiaries is in state X°, even though the 
remaining elements of the trust are in 
state Y. In fact, the cases of Central 
Hanover Bank and Trust Company v. 
Emerson and Shannon v. Irving Trust 
Company permitted the settlors under 
such facts to provide that the law of 
state X should govern the validity of 
the trust and the law of state Y should 
govern the administration of the trust. 


It is provided by statute in New York 
as to inter vivos trusts of personalty, 
that an express intent that New York 
law shall govern will be followed if either 
the personal property is situated in New 
York or if a New York trustee is named. 
(Section 12-a, Personal Property Law). 


A New York settlor of an inter vivos 
trust might name a New Jersey trustee, 


1. City Bank Farmers Trust Co. v. Cheek, 
93 N.Y. LJ. 2941, June 7, 19385 (Sup. 
Ct.). 


. Central Hanover Bank and Trust Com- 
pany v. Emerson, 99 N.Y. LJ. 1516, 
March 29, 1938 (Sup. Ct.); Liberty Nat. 
Bank & Trust Co. v. New England In- 
vestors Shares, 25 F (2d) 493 (Mass. 
Dist, Ct. 1928). 


. Shannon vy. Irving Trust Company, 275 
N.Y. 95, 9 N.E. (2d) 792 (1937). 





send the securities which were to con- 
stitute the trust corpus to New Jersey 
prior to the execution of the deed of 
trust, execute the deed of trust and deli- 
ver the securities to the trustee in New 
Jersey, and include in the trust instru- 
ment an express provision that New Jer- 
sey law should govern. It is believed 
that under such facts the law of New 
Jersey would be applied to test the valid- 
ity of the trust. 

The decisions do not yet permit a pos- 
itive answer on precisely what elements 
of the trust must be in the state before 
the courts will give effect to an express 
provision that the law of such state shall 
govern. The following quotation from 
Shannon v. Irving Trust Company, 
supra, may be of some guidance in pre- 
dicting the future course of the deci- 
sions: 


“Much confusion has existed concern- 
ing the law that controls the validity 
and administration of inter vivos trusts 
of intangible personal property where 
the domicile of the settlor is in one State 
and the situs and place of administra- 
tion is in another. No invariable rule 
can be formulated for all cases involv- 
ing varying facts. The domicile of the 
settlor is no longer the absolute and 
controlling consideration (Hutchison v. 
Ross, 262 NY 381; Matter of Brown, 
274 NY 10). When the domicile of the 
owner of the res and the actual and bus- 
iness situs of the trust do not coincide, 
the law applicable to the interpretation, 
construction and validity of the trust 
and the legal obligations arising out of 
it and to taxation depend upon facts in- 
volved in and circumstances surrounding 
the particular case. In such a situation, 
the express or clearly implied intent of 
the settlor may control.” 


Validity of Testamentary Trusts 
of Intangibles 


O case was found in which a court 

passed on the question whether it 
would honor an express intent that the 
law of a state having no connection with 
the trust should govern the validity of a 
testamentary trust of intangibles. In 
one case, Matter of Adriance,* the court, 


4, 158 Misc. 
(Surr. Ct. 1936). 


857, 286 N. Y. Supp. 936 
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however, did follow an express intent 
when the only factors in the selected 
locality were the temporary residence 
of the testator and the place of execu- 
tion of the Will. If this case is follow- 
ed, a person domiciled in New York 
could easily create a testamentary trust 
for a period longer than is permissible 
under the two life rule of New York. 
He could execute his Will while spending 
his summer vacation in Connecticut and 
by expressly providing that the law of 
Connecticut should govern the validity 
of the trust, he could create a situation 
where the trust would be upheld although 
all its elements were located in New 
York at the time of his death. 


In fact the testator might go even 
further by providing that the validity of 
the trust should be governed by Con- 
necticut law while the administration of 
the trust should be governed by New 
York law. Such a provision for dual 
control, the writer believes, might be 
carried out if the recent New York de- 
cisions of Shannon v. Irving Trust Com- 
pany and Central Hanover Bank and 
Trust Company v. Emerson, dealing with 
inter vivos trusts, are followed. 

In New York, Section 24 of the Dece- 
dent Estate Law provides that if the 
provisions of a Will are valid under the 
laws of the state in which the testator 
resided at the time the Will was execu- 
ted, a change of residence thereafter 
shall not affect the validity of such pro- 
visions. Pursuant to this statute, it has 
therefore been held that if a testatrix, 
at the time her Will is executed, is ac- 
tually domiciled in a state under whose 
law the testamentary trust created is 
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valid, the provisions of such a trust will 
be sustained in New York even though 
they violate the New York rule against 
perpetuities; despite the absence of an 
express provision showing an intent to 
have the law of the foreign state govern 
the validity of the trust; and the coin- 
cidence in New York of the following 
elements: the death of the testatrix as 
a resident, the probate of her Will, the 
domicil of the corporate trustee, the loca- 
tion of the property, and the place in 
which the business of the trust is carried 
on.5 

Section 47 of the Decedent Estate Law 
is directed toward allowing the testator 
to control the law governing the validity 
of the trust. This statute provides in 
part, as follows: 


“Whenever a decedent, being a citizen 
of the United States or a citizen or a 
subject of a foreign country, wherever 
resident, shall have declared in his will 
and testament that he elects that such 
testamentary dispositions shall be con- 
strued and regulated by the laws of this 
state, the validity and effect of such dis- 
positions shall be determined by such 
laws.” 


Other portions of this statute indicate 
that it pertains to personal property sit- 
uated within the state of New York. The 
New York case of Matter of Tabbagh® 
gave effect to the testator’s express in- 
tent pursuant to this statute. 

If a New York testator desired the 
more liberal rule against perpetuities 
of New Jersey to govern his Will, he 
might nominate a New Jersey trustee, 
keep his securities in New Jersey dur- 
ing’ his lifetime, and execute his Will 
in New Jersey in which he expressly 
provides that New Jersey law shall gov- 
ern. It is believed that in such a case 
the courts would follow the expressed 
intent, although the decisions do not yet 
permit a positive answer on precisely 
what elements of the trust must be in 
a state before the courts will give effect 
to an express provision that the law of 
such state should govern. 


5. Estate of Cornelia V. N. Bedford, 96 
N.Y. L.J. 1879, Nov. 27, 19386 (Surr. Ct.). 

6. 167 Misc. 156, 3 N.Y.S. (2d) 542 (Surr. 
Ct. 1938). 
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Administration of Trusts of Personalty 


NDER the provisions of section 12-a 
U of the New York Personal Prop- 
erty Law, mentioned above, an express 
intent combined with either a New York 
trustee or with the personal property 
situated within New York will cause the 
law of New York to govern the adminis- 
tration of an inter vivos trust of per- 
sonal property. Similarly, under sec- 
tion 47 of the New York Decedent Es- 
tate Law, quoted above, a combination of 
the location of personal property in New 
York and an express intent will cause 
the law of New York to govern the ad- 
ministration of a testamentary trust. 


In the cases where the creator of the 
trust provided expressly, in the Will or 
deed of trust, that the law of a certain 
state should govern the administration 
of the trust or some particular problem 
of administration, such as the invest- 
ments the trustee can make, or the 
amount of the trustee’s commissions, it 
has been held that the express intent 
will be followed. In each case, however, 
one or more elements of the trust were 
located in the selected state. 

No case was found in which the courts 
permitted the creator to provide that the 
law of a state having no connection with 
the trust should govern the administra- 
tion of the trust. In considering whether 
the courts should permit the law of a 
state having no connection with the trust 
to govern, it is possible that a distinc- 
tion should be made regarding the type 
of problem of administration which is 
involved. 

On questions which involve no element 
of public policy, such as the amount of 
the trustee’s commissions, or the type 
of investments the trustee can make, 
the position might well be maintained 
that, since the creator could provide in 
the trust instrument concerning such 
administrative matters, he should be 
able to control them by reference to the 
law of a particular state, regardless of 
the fact that the trust has no other con- 
nection with that state. In problems of 
administration involving a strong policy, 
such as questions of accumulations re- 
sulting from allocations between income 
and capital, or the alienability of the 





beneficiary’s interest, a grave doubt 
exists in the writer’s mind that the crea- 
tor can validate such terms by providing 
that the law of another state should 
govern. 

A form suggested for use in a will to 
express the intent of the testator that 
the law of a particular state should gov- 
ern the will is: 


“T hereby direct that the validity, con- 
struction, effect and administration of 
the testamentary dispositions made by 
me herein shall be determined by the 
laws of the State of " 


A similar form to be inserted in a deed 
of trust is: 


“The validity, construction, effect and 
administration of this agreement shall 
be governed and determined under the 
laws of the State of "a 


Effect of Shifts in Elements of Trust 
Subsequent to Its Creation 


‘i second aspect of planning the 


governing law deals with shifts in 
the elements of the trust subsequent to 
its creation. 


As to questions of validity, the cases 
hold that the validity of a trust of in- 
tangible personal property is tested as 
of the date of its creation. Thereafter, 
shifts in the factors of the trust to an- 
other state have been held not to affect 
the validity of the trust whether created 
by Will or by deed. While the parties 
may, therefore, in a measure determine 
the law to govern the validity of a trust 
of personalty by using an express inten- 
tion coupled with the arrangement of 
the elements of the trust prior to and 
at the time of its creation; after a trust 
has been created, it is believed that it 
is no longer possible to plan the law to 
govern its validity. 


The cases have not been uniform in 
their conclusions as to whether shifts 
in the elements of the trust after its 
creation affect the law governing the 
administration of the trust. Some cases 
have held that such shifts are immater- 
ial. The better view, however, in the 
writer’s opinion, is typified by such de- 
cisions as Wilmington Trust Co. v. Wil- 
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mington Trust Co.? These cases indi- 
cate that a change in the domicil of the 
trustee or the selection of a successor 
trustee domiciled in another state, each 
of which is ordinarily accompanied by 
shifts in the location of the trust prop- 
erty and the place in which the business 
of the trust is carried on, may affect the 
law governing the administration of 
trusts of personal property. 

A settlor might provide in the trust 
instrument for a transfer of the situs 
of the trust to another state by reserving 
to himself, or to another person, the 
power to designate a substitute trustee, 
and by having the original trustee agree, 
in such an event, to transfer the trust 
property to the successor. In this way 
the domicil of the trustee, location of the 
trust property, and place in which the 
business of the trust is carried on could 
all be changed to another state. The ad- 
ministration of the trust would, the 
writer believes, thereafter be subject to 
the laws of the new state. 

In one unreported case in which this 
procedure was followed it was possible 
to transfer the administration of an in- 
ter vivos trust from New York to New 
Jersey; and the trustee, instead of being 
limited to New York “legals” for trust 
investments, was empowered by a New 
Jersey Court to invest in common stocks 
by the application of New Jersey law. 


7. 186 Atl. 903 (Del Ch. 1936). 





Estate Analysis for Insurance 


In the development of the personal trust 
business, the sound thinking, progressive 
bank which wants to give the best possible 
service to its customers will make an estate 
analysis and survey. These surveys often- 
times indicate the need of more insurance 
to carry out the plans of the customer. The 
need may take the form of more available 
cash at the time of decease to pay taxes or 
to protect property of various kinds al- 
ready owned. The analysis may show the 
need of insurance to enable an ownership 
to be liquidated for the benefit of the es- 
tate. Such business insurance is of ines- 
timable value in connection with partner- 
ships or close corporations. Insurance on 
the life of each owner or partner provides 
cash at death to retire the deceased’s in- 
terest on a previously agreed basis. 

The customer is advised, if the survey 
shows the need of insurance, to consult his 
insurance counsel and through him and 
with him work out his insurance arrange- 
ment, and to consult his attorney to work 
out the legal details. 

The bank, in this trust relationship, in 
a situation such as this, certainly has no 
insurable interest to cause it to be con- 
cerned with the customer’s life insurance, 
but as one trained and efficient in estate 
planning when its services are sought, it 
does through estate analysis have regard 
for the life insurance of the customer.— 
Frederick A. Carroll, vice president, Na- 
tional Shawmut Bank of Boston, before 
American Bar Association Convention. 
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Editor’s Note. 


WO recent decisions throw light 

upon a legal and economic question 
that is bound to loom up more frequently 
as time goes on. One of the results of 
the deflation that began in October, 1929, 
has been a multitude of judgments 
against business men, farmers, workers, 
and householders, and a substantial pro- 
portion of these are deficiency judg- 
ments secured after foreclosure. 

The active lawyer must keep this fact 
in mind at every point of practice, and 
particularly when drawing up wills or 
other instruments we must make sure 
that those to whom devises or bequests 
are made, are in a position to receive 


the same free of attachment by creditors. 
The cases noted above arose where no 
such precautions had been taken, and 
the legatee (or devisee), rather than 
have the bequest fall into the hands of 
his creditors, elected to file a Renuncia- 
tion with the Executor. 


Renunciation Relates Back 


N the first of these cases, Estate of 

Kalt, decided on May 1, 1940, in 
California, the issue was met frankly 
and decided in language equally sweep- 
ing. The renouncers admittedly prefer- 
red that the money go to the co-residuary 
legatee, because they realized that their 
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share of the Estate would be taken by 
their judgment creditors. More than 
four years had elapsed after the probate 
of the Will when the Renunciations were 
filed. 


The Court held that the right to re- 
nounce a devise under a Will is a natural 
right, the exercise of which needs no 
statutory authorization, and in the ab- 
sence of fraud, the exercise of such right 
is not open to question. The opinion 
went further, stating that the exercise 
of this right even for the avowed pur- 
pose of preventing the application of 
such property to the satisfaction of a 
particular debt cannot be regarded as 
ipso facto fraudulent, and that an actual 
finding to this effect did not compel the 
conclusion that the Renunciation was 
fraudulent. 


“The time within which the right to 
renounce a devise under a Will must be 
exercised,” the Court went on to say, 
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“is immaterial, unless it bears some rela- 
tion to facts constituting fraud.” A 
technical question had been raised in 
many such cases as to the actual status 
of the gift or devise during the period 
between the probate of the Will and the 
Renunciation. The Court met this, as 
well as the possible effect of an attach- 
ment, by stating that the Renunciation 
became operative as of the effective date 
of the Will, and that during this period 
the Estate property is in “custodia legis’’, 
pending administration thereof, and any 
attachment filed for whatever purpose 
is subject to the administration of the 
Estate. 


The Opposing View 


HIS decision, containing a broad 

discussion of the subject, is of par- 
ticular interest in view of the entirely 
opposite opinion of a Pennsylvania 
court, handed down on February 19, 
1940, and recently affirmed on reargu- 
ment.* The Eastern Court held that 
where the legatee at the time of Renun- 
ciation is insolvent, then the Renuncia- 


tion is a “release,” which in turn is 
defined as a “conveyance” by the Uni- 
form Fraudulent Conveyance Act of 
Pennsylvania, and by the same act ren- 
dered void as to creditors. 


The logic, as well as the conclusion, 
of the second decision is directly at odds 
with the first. The Pennsylvania Court 
holds that title to a legacy passes to the 
legatee eo instanti at the death of the 
owner, and that not only is his refusal 
to accept a reassignment to the Estate, 
but that if he is insolvent, his freedom 
to refuse the gift or legacy is gone. 


The divergence of viewpoint between 
these cases is indicated by language from 
the California decision, and by extracts 
cited by it from other authorities. From 
a New York case: 


“The renunciation is not a voluntary 
conveyance, void as against existing 
creditors, because, when he has properly 
renounced, the renunciation relates back 
to the date of the gift, and, as he has 
never accepted the gift, he has had noth- 
ing that could be made the subject of a 
voluntary conveyance.” 


Neeld’s Estate, 38 D. & C. 381. 





A quotation from a Federal decision 
by the Sixth Circuit Court of Appeals: 


“The decedent never owned or had con- 
trol of the property as donee. All he 
had was right to accept. Coupled with 
this right was an equal right to reject. 
Either could be exercised so long as the 
estate was in administration. He did 
reject ... What it (the Government) 
did was to collect a tax not upon the 
transfer of an interest in property, but 
upon the exercise of a right to refuse 
a gift of property. This we think it had 
no right to do.” 


From an Illinois case; re-quoting New 
York: 


“The law is clear that a legatee or de- 
visee is under no obligation to accept a 
testamentary gift. ‘It seems clear that 
the law does not compel a man to accept 
an estate, either beneficial or in trust, 
against his will, while it may reasonably 
presume, in the absence of evidence, that 
an estate has been accepted, especially 
where it is beneficial in its character. 
But, when it turns out that the estate 
has not been accepted, it remains in the 
original owner, precisely as if the con- 
veyance had not been executed. It has 
failed to be effectual to convey the estate, 
and is, by the disagreement of the party, 
rendered null.’—Burrit v. Silliman, 13 
N. Y. 98, 64 Am. Dec. 532.” 


Authorities Agreed 


HERE can be little doubt that the 

great— even overwhelming —weight 
of authority in this country to date is 
expressed in the California decision, and 
this would also seem to have been the 
clear understanding of such text writers 
as Chancellor Kent and Washburn, al- 
though occasional cases in the past have 
raised the question as to whether a 
devise can be renounced to the prejudice 
of creditors. From Kent’s Commen- 
taries (4-533): 


“A devisee is not bound to accept of 
a devise to him nolens volens, and he 
may renounce the gift, by which act the 
estate will descend to the heir, or pass 
in some other direction under the Will.” 


And from Washburn on “Real Prop- 
erty” (6th Ed. p. 700 Sec. 2478) : 
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“It is hardly necessary to add that no 
one can make another the owner of an 
estate against his consent by devising it 
to him, so that if the devisee disclaims 
the devise it becomes inoperative and 
goes to the heir.” 


The situation presented, therefore, is 
hardly one of conflict of authority, with 
this lower court decision in Pennsylvania 
expressing the minority viewpoint. The 
fact is that in spite of many depressions 
in the past, at no time were so many 
legatees loaded down with debts or judg- 
ments. The issue has social significance, 
and the eventual answer must be deter- 
mined by how the community interest 
will best be served. The law should 
not be stretched to enable the legatee 
to avoid payment of his debts. On the 
other hand, there can be no equity in 
favor of the holder of a deficiency judg- 
ment who has already obtained substan- 
tial satisfaction of his original indebt- 
edness. Where the mortgagee has al- 
ready secured property approximating 
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the original debt, there is no social bene- 
fit in straining legal logic to effect a 
second discharge of the obligation. 

The issue is therefore another phase 
of the long conflict between debtor and 
creditor, which runs through the his- 
tory of every nation. We must keep in 
mind, however, that while Statutes of 
Limitations, outlawing debts after cer- 
tain periods, have been part of Anglo- 
Saxon jurisprudence and public policy 
for many decades, judgment obligations 
run on indefinitely. It is questionable 
whether a large class who have suffered 
reverses in business or the loss of homes 
and savings should be permanently sub- 
merged by a policy which makes every 
acquisition of any property impossible. 
It is no answer to point to the bank- 
ruptcy courts as affording relief, since 
these cases usually affect small debtors, 
who only infrequently have recourse to 
bankruptcy. The incubus of debt that 
is left over from the last depression lays 
a heavy hand upon the community. 
There can be little doubt that it holds 
back a substantial amount of enterprise 
and business initiative. 


Law and Logic 


WO legal questions present them- 

selves. Whatever we may think of 
the right of the legatee to accept or 
renounce, the testator himself has the 
free right of disposition, and normally 
the intention of benefitting the legatee 
named, and not his creditors. Admit- 
ting this freedom of testamentary dis- 
position, a bequest to a legatee that does 
not actually pass into his hands repre- 
sents an oversight of either the testator 
or his attorney, or both. Any presump- 
tion of morality in favor of creditors 
must fall before our present concepts of 
testamentary freedom, and the clear in- 
tent of the bequest or devise. 

The logic of the law to date has rather 
clearly upheld the right of Renunciation 
in the past, and the language of Kent 
and Washburn, as quoted above, could 
be no clearer on this point. Any devia- 
tion from these old landmarks to effect 
an apparent equity in favor of a credi- 
tor has a double danger. In the first 
place it strikes at the fundamental right 
of the testator as well as at the right 
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of the legatee. For, if we take away the 
right of the legatee to reject the gift, 
is not the next logical step the assertion 
that a man’s property ought to go to his 
natural heirs, and that any disposition 
of his property aimed to circumvent the 
creditors of these heirs is open to attack? 
The second danger has always permeated 
legal interpretations in such cases. 
Where they push too far in favor of 
one group, the passing of time usually 
results in a counter swing in the other 
direction. 

The fact that in each of these cases 
there was a vigorous dissenting opinion 
gives notice that both cases will go to 
the highest court of the state, and the 
ultimate decisions must be awaited with 
keen interest. Nevertheless, the ruling 
of the Orphans’ Court of Philadelphia 
must be given substantial weight, as 
this opinion (5-1) represents the care- 
ful judgement,—after special hearings, 
—of a tribunal that has established an 
enviable reputation based on long ex- 
perience and a deep understanding of 
estate problems. 


Presumption A Precarious Basis 


IKE the Pennsylvania decision, the 

exceptional case which denies the 
right of Renunciation rests upon a pre- 
sumption of acceptance. This presump- 
tion, in turn, rests upon the usual fact 
that acceptance is beneficial. However, 
a presumption is always a precarious 
basis upon which to erect the structure 
of legal logic. This is due to the special 
nature and purpose of assumptions in 
law, as in mathematics or science. They 
are usually invoked only for special pur- 
poses, and to regard such assumptions 
as facts outside of such limited purpose 
brings about hopeless confusion. 

With his genius for putting his finger 
upon the crux of a problem, President 
Lincoln met similar reasoning by a sim- 
ple query. 


“Assuming a horse’s tail to be a leg, 
how many legs has a horse?” he asked a 
visitor to the White House. 

“Five,” came the reply. 

“You are wrong,” said Lincoln. “The 
answer is four. Assuming a horse’s tail 
to be a leg does not make it a leg.” 
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The last word in each jurisdiction 
must rest with the highest court, and 
this in turn will depend upon the partic- 
ular facts of each case presented, as 
well as the judicial view of this general 
situation. As a matter of mere logic, 
the assertion that Renunciation is fraud- 
ulent because of a presumption of accept- 
ance seems quite extreme. 


Analogy of Spendthrift Trust 


T must further be clear that the rul- 

ing of the highest court in each jur- 
isdiction on the matter of Renunciation 
should bear some relation to its views 
on the validity of a spendthrift trust. 
For the latter represents the effort of 
a testator to place his property — in 
whole or part — out of the reach of the 
creditors of his beneficiary, while the 
former involves the right of the bene- 
ficiary to reject the gift to the detri- 
ment of his creditors. In a subsequent 
article we shall examine the attitude of 
various courts on the second question, 
and seek to discover whether this has 
been consistent with their views on the 
first. 
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Legislative Solution of Double Domicile Rejected 


Recommendation that the several states 
enact legislation designed to avoid or to 
solve the problems of double domicile with 
respect to death taxes was voted down at 
the recent meeting of the National Tax As- 
sociation. After six years of studying var- 
ious suggested solutions, the Association’s 
Committee on Double Domicile in Inheri- 
tance Taxation, headed by Farwell Knapp, 
had come to the conclusion that there are 
only two practical methods of settling future 
difficulties: one by compromise among the 
interested states (enabling legislation would 
be necessary in many states), the other by 
Congressional grant of authority to the 
Federal District Court for the District of 
Columbia to hear and determine conflicting 
claims as to domicile (reciprocal legislation 
by the states consenting to use this device 
would likewise be essential). 

A minority of the Committee, led by Seth 
T. Cole, submitted a dissenting report. They 
asserted that the situation called for no 
new legislation or compacts among the 
states. “No case has developed in which 
the decedent, if actuated by proper motives, 


could not have, by the use of ordinary care 
and foresight, avoided the possibility of a 
dispute as to his domicile,” the minority de- 
clared. Furthermore, there is no need to 
surrender to federal courts exclusive au- 
thority to decide state questions involving 
domicile. Moreover, the proposal to confer 
jurisdiction on the District of Columbia 
Court is both impractical and illegal, first 
because it would be ridiculous to expect dis- 
tant states to consent to be “dragged” to 
Washington every time an executor raised 
the question of domicile, and second be- 
cause there is nothing in the case on which 
the majority rely that justifies their posi- 
tion. 


The Committee were agreed on one point: 
that they be discharged. 


ee 


Money paid to a cemetery corporation for 
perpetual care of a plot does not constitute 
a trust fund, and therefore the corporation 
cannot be compelled to account for the 
money, according to a recent decision of 
Justice Ferdinand Pecora, of New York. 





Alabama Bar and Corporate Fiduciaries Adopt 
Joint Statement 


HE Alabama Bar Association and the 
Trust Division of the Alabama Bank- 
ers Associations have adopted a joint reso- 
lution designed “to arrive at an under- 
standing, and to provide a method for the 
adjustment of any differences that may 
arise between them,” according to advice 
from Walter Kennedy, vice president and 
trust officer, The First National Bank of 
Montgomery, and chairman of the Bankers 
Committee on Relations with the Bar. The 
parties “accept’ the following as proper 
principles and canons of conduct, and the 
procedure herein laid down for the adjust- 
ment of differences” (as summarized). 

1. Trust institutions shall not draw 
wills, nor solicit the drawing of wills save 
by lawyers of the testator’s own choosing. 

2. Trust institutions shall advise per- 
sons seeking legal counsel with regard to 
any legal matter affecting their trust ac- 
counts to consult counsel of their own 
choosing. 

3. Trust institutions shall not maintain 
departments for the practice of law for 
their patrons or others, and shall not ad- 
vertise legal services. 

4. Trust institutions or their employees, 
whether attorneys or not, shall not prepare 
any instrument which commonly requires 
the services of an attorney and is not gen- 
erally prepared by laymen. This shall not 
include the use of forms which have been 
prepared for use of such institutions by 
legal counsel. 

5. An independent attorney should be 
engaged to probate wills and to handle all 
matters in the probate or other Court re- 
lating to the estate, which by common un- 
derstanding can fairly be said to constitute 
legal work. Without attempting a hard 
and fast classification, various functions 
are set forth as constituting or not consti- 
tuting the practice of law. The former 
include: probate of will, appointment of 
the fiduciary, allowance of contested or com- 
plicated accounts, bringing of petitions for 
instructions, and conduct of all litigation. 
The latter embrace: preparation and filing 
of tax returns, or of inventories and ac- 
counts. 

6. Trust institutions shall, in the ab- 
sence of good reasons to the contrary, em- 
ploy as their counsel in the administration 
of all trusts and estates, the attorney who 


534 


represented the testator or trustor, or an 
attorney whose appointment is requested 
by the adult beneficiaries. 

7. Members of the bar shall in all cases 
where a trust institution is named in a 
fiduciary capacity consult with representa- 
tives in the trust department with refer- 
ence to the terms of the instrument prior 
to its execution. 

8. Attorneys shall not discourage or in- 
fluence their clients against using a trust 
institution of their choice except under cir- 
cumstances rendering it clearly inadvis- 
able that a trust institution be selected. Nor 
should the institution discourage or influ- 
ence the choice of an attorney. 

9. It is recommended that both groups 
respectively appoint a committee of five 
members, which committees shall be jointly 
charged with the observance of this resolu- 
tion, and which shall hear complaints and 
consider questions arising thereunder, and 
endeavor amicably to adjust any appropri- 
ate matter brought before it. 

eS 


Oregon Bar Authorizes 
Joint Committee 


The appointment of a committee of five 
to meet with a similar committee from the 
Trust Companies Association of Oregon, 
for the purpose of arriving at a mutual 
declaration of principals, was authorized 
by the Oregon Bar Association at its Oc- 
tober meeting. The trust association plans 
to appoint its committee shortly. It is un- 
derstood that this action was taken on the 
recommendation of the National Confer- 
ence Group of the A.B.A. Trust Division 
which was anxious to terminate the bitter 
relations between the attorneys and corpor- 
ate fiduciaries in Oregon. 


en 


South Carolina, in keeping with the series 
of conferences on trust research being held 
in various parts of the country, recently 
had its own Trust Research Week. Under 
the direction of Gilbert T. Stephenson, 
meetings were held in Columbia, Charleston 
and Greenville, where, in cooperation with 
Institute chapters, Graduate School of 
Banking members, trust associations and 
other interested groups, trust problems were 
discussed. 





Its Hard to Beat 6% 


FRANKLIN B. KIRKBRIDE 


TANDING at the 

curb on Wall Street 
a prominent banker 
asked me, if “like so 
many of the birds 
around here” I kept 
my clients a quarter or 
maybe a half in cash. 
I told him “no” for my 
clients had to have in- 
come. To which he 

replied, “It’s hard to beat 6%.” 


In a new country teeming with natural 
resources the temptation is to exploit 
Mother Nature, to live on her bounty 
rather than by sweat and toil. The cycle 
of the American pioneering farmer has, 
all too often been cheap and fertile land, 
bountiful crops, rising land values, sale 
to the next newcomer at a higher price 
level, then moving on till cheap land is 
found again. So the cycle is repeated. 
In the trail of the fortunate, follow mort- 
gages, exhaustion of the land, crop fail- 
ures, foreclosures. And at long last the 
end is maybe the migratory sharecrop- 
per. 


How different is the lot of the canny, 
wise and hardy pioneer inured to toil 
who finds a choice location, settles on it, 
cherishes it, puts back into the soil more 
than he takes out, makes a comfortable 
living and has the satisfaction of pass- 
ing on to succeeding generations homes 
and land that produce bountiful harvests, 
a combination that spells independence, 
prosperity and a self-respecting way of 
life; that develops character, is proof 
that intelligence, ability and sturdy man- 
hood is the backbone of this nation. 

From farm to factory is but a short 
step. Yankee ingenuity harnessed the 
water courses, made power available and 
ushered in the use of the machine. The 
grist-mill alongside the rushing stream, 
the lumber mill and then the little fac- 
tories driven by water power were the 
product of individual effort, developing 
finally into family businesses. Their 


goal was steady income, 6% or more. 
Capital gain was an obsession of a later 
generation. 


RISING standard of living implies 

specialization, barter, trade, the ex- 
ploitation and capitalization of ideas that 
invention, science and the ingenuity of 
man have developed so that the forces of 
nature may be harnessed and put to use. 
Cooperative and community enterprise, 
growth in population lead finally to the 
creation of corporations. The family 
business no longer, for growing enter- 
prise must keep step with expanding 
population and so the savings of thie 
many go into share capital to make pos- 
sible, on an ever expanding scale, what 
could not otherwise be accomplished. 

As enterprise grows and the individ- 
ual becomes less and less self-sustaining 
as a result of specialization, exchange 
comes to play a greater part in commun- 
ity life, until banks are established and 
stock, commodity and other exchanges 
are organized to facilitate change of own- 
ership in property. 

So rapid has been the increase in pop- 
ulation and wealth in these United 
States, in spite of recurring panic per- 
iods, so many have been the opportuni- 
ties for amassing newly created prop- 
erty, that as a nation we have become 
accustomed to think and speak in terms 
of capital value rather than of income, 
millions rather than 6%. 

There is little incentive to talk income 
when millionaires and multi-millionaires 
fill the headlines, the opera boxes, the 
night club tables and dance floors, the 
grandstands at race tracks and polo 
games and congregate on beaches and in 
beauty parlors and wherever the doodabs 
of ostentatious wealth lure the curious 
and envious. Capital accretion becomes 
the fetish. 


OT so the possessor of great wealth 
with tradition and background and 


a sound and sober way of life. To him 
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wealth spells responsibility and oppor- 
tunity. Capital makes possible the 
development of new fields that produce 
income, that increase opportunities for 
honest toil and give 6% or more to ever 
widening groups of thrifty, efficient 
people. 


Six per cent and security may lack 
glamour and the thrill that comes from 
capital gain won unexpectedly, but it pre- 
vents many a heartache and makes pos- 
sible a way of life which is impossible 
otherwise. 


In the years just before and after 
1890 the price of money was so cheap 
that many believed interest might be- 
come a thing of the past. Now, once 
again, 6% and safety seem almost out 
of the question. 


Much venturesome capital has today 
gone into hiding. Unsound monetary 
and fiscal policies of government keep 
interest rates so arbitrarily low that the 
public borrower is encouraged to spend, 
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with little or no thought as to the even- 
tual day of reckoning when repayment 
of principal will be demanded. We are 
being lulled to sleep by the fact that in- 
terest charges on public debt are no 
longer a safe indicator of the extent of 
governmental borrowings. 


Yet the pendulum will keep on swing- 
ing as in the past and some day the 6% 
that it is hard to beat will again come 
into its own. Meantime let’s think of 
wealth in terms of what it will earn— 
not what it brought yesterday on the 
auction block. Men and money have got 
to go to work—and both have to sweat 
for their wages. 


New York Bankers Inaugurate New 
Technique in Conventions 


Despite the fact that their last conven- 
tion held in Syracuse was an outstanding 
success, more members having attended 
than at any other previous convention, the 
New York State Bankers Association is in- 
augurating a new technique in bank con- 
ventions at its annual meeting this year. 
The comparatively large attendance at Syr- 
acuse, where 35% of the member banks 
were represented, led Association leaders 
to believe, because Syracuse is a particu- 
larly accessible point for all banks in the 
state, that such accessibility was the thing 
to bear in mind. Out of this developed the 
plan which the Association is now acting 
upon. 

It has broken its convention up into sev- 
eral smaller conventions, and is holding 
these simultaneously in Albany, Bingham- 
ton, Buffalo, Syracuse and New York, meet- 
ing five times within the next month in 
each of the five cities. The same program 
is being presented in each city, but in dif- 
ferent order. One of the topics for dis- 
cussion deals with mechanization in the 
trust department. The subject is also re- 
ferred to in the topic on Punch Card in- 
stallation, and again in connection with the 
use of machines in Discount Departments. 
since the same machine is adapted to Trust 
Department accounting work. 

a, 

Mrs. Lila Vanderbilt Sloane Field, a 
great-granddaughter of Commodore Cor- 
nelius Vanderbilt, left a gross estate of 
almost three and one half million dollars, 
composed mostly of securities. 















The Public Trustee 





Summary of the Powers, Scope 


LIGHTLY more than twenty years 

ago the Legislature of the Province 
of Ontario, Canada, enacted a statute* 
creating the Office of the Public Trustee, 
an office designed to give special atten- 
tion to the administration of certain 
classes of estates formerly handled by 
various Government officials and private 
individuals. The Public Trustee’s prin- 
cipal concern was to be the administra- 
tion of the estates of mental patients 
confined in Provincial Hospitals and 
those of persons dying in Ontario inte- 
state, and leaving no adult heirs in the 
Province. Other duties were entrusted 
to the Public Trustee from time to time 
as the office grew in size and gained the 
confidence of the Courts, the legal pro- 
fession and the general public. 

The Office of the Public Trustee is for 
administrative purposes under the jur- 
isdiction of the Attorney-General of the 
Province but is similar in construction 
to an ordinary Trust Company, being a 
corporation sole with a corporate seal 
and perpetual succession. There are of 
course, no shareholders and inasmuch 
as there are no dividends to be paid but 
merely office expenses and salaries, the 
fees are, in the main, on a lower scale 
than those usually charged by Trust 
Companies. 

In creating the office the Government 
naturally encountered opposition from 
established trust corporations which 
feared that such an organization would 
take away some of their business. To 
overcome this it became an unwritten 
law that the Public Trustee would not 
attempt to take away any legitimate 
business from the Trust Companies and 
it is very satisfactory to note that a 


*Public Trustee Act of 1919; now Chapter 166 
of the Revised Statutes of Ontario, 1937. 


and Functions Performed in Ontario 


G. F. ADAMS 
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very friendly relationship now exists 
between the Office and the Trust Com- 
panies. In fact many matters coming 
within the duties of the Public Trustee 
are brought to his attention by one or 
other of the Trust Companies. This 
courtesy is, of course, reciprocated when 
any person brings to the Public Trustee 
a matter which should properly be han- 
dled by a Trust Company. 

In this connection it may be pointed ° 
out that many of the estates handled 
by the Public Trustee are so small that 
no Trust Company could possibly afford 
to handle them and were it not for the 
Public Trustee such estates would be 
entirely neglected. One primary object 





A Helping Hand 
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of the Legislature in establishing the 
office was to provide a quick, economical 
method of administering certain classes 
of estates, and there is no doubt that the 
Public Trustee provides a very definite 
service to the public at absolutely no 
cost to the taxpayer. 


The Act provides that the person hold- 
ing the office must be a Barrister of at 
least five years’ standing in the Courts 
of the Province. Some idea of the var- 
iety of powers and duties vested in the 
Public Trustee may be gathered from the 
titles of the various statutes under 
which the office functions: 


Mental Hospitals Act, 

Crown Administration of Estates Act, 
Escheats Act, 

Charities Accounting Act, 

Mortmain and Charitable Uses Act, 
Cemeteries Act, 

Children of Unmarried Parents Act, 
Surrogate Courts Act, 

Dower Act. 


Certain additional discretionary pow- 
ers are contained in the Public Trustee 
Act. 


Estates of Mentally Incompetent 


HE practice in Ontario regarding 
the appointment of a guardian or 
committee to manage the affairs of a 
mentally incompetent person is similar 
to that followed in other jurisdictions. 
The authority to make such an appoint- 
ment is vested in the Supreme Court by 
the Mental Incompetency Act (Chap. 110 
Revised Statutes of Ontario, 1937). 
The provisions of the Mental Hospit- 
als Act (R.S.O. 1937, Cap. 392) refer 
only to estates of incompetents who are 
mental patients in hospitals maintained 
by the Province. The powers of the 
Public Trustee take effect immediately 
upon the admission of a patient to a 
hospital and continue until his discharge 
or death. This statute gives the Public 
Trustee very wide powers without any 
reference to the Supreme Court, but ap- 
plication can still be made to the Court 
under the Mental Incompetency Act if 
it be desired to have a committee ap- 
pointed in place of the Public Trustee. 
It sometimes happens, in the particular 
circumstances of a case, that it is more 
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convenient for some other person to take 
over the management of the estate. It 
should be noted, however, that a com- 
mittee appointed by the Court has only 
such powers as are expressly given and 
for any. act outside these powers he 
must have the Court’s permission, and 
obviously, constant applications can put 
an estate to considerable expense. 


The powers of the Public Trustee un- 
der the Mental Hospitals Act, on the 
other hand, are practically unlimited, in 
fact the same as the patient would have 
if he were of full age and of sound and 
disposing mind. While the procedure 
is quite simple the responsibility of the 
Public Trustee in the individual case is 
infinitely greater than that of a com- 
mittee or guardian appointed by the 
Court. Some protection is afforded by 
provisions in the Act limiting the time 
within which an action for damages may 
be brought and making the Public Trus- 
tee liable only for wilful misconduct. In 
the experience of the office over a period 
of twenty years it has been found that 
great assistance can be rendered to the 
families of incompetent persons at very 
smail cost. 


Admission and Maintenance 


HERE are about 2500 estates of in- 

competent persons now under ad- 
ministration by the Public Trustee. A 
great many of these are too small to 
bear the expense of appointment of a 
committee and thus, but for the Public 
Trustee, would not be looked after or at 
best would be left in the inexperienced 
hands of friends and relatives with no 
supervision and no legal authority or 
responsibility. These estates, whether 
large or small, are handled in the same 
manner and with the same object in 
view; to conserve assets, pay debts, pro- 
vide for the maintenance of the incom- 
petent and his family and eventually to 
hand over the estate upon the discharge 
of the patient from the hospital or upon 
his death in, as nearly as may be, its 
original form. It is of interest to note 
that the Public Trustee may in his dis- 
cretion provide for the maintenance of 
a patient’s dependents even though this 


may render impossible the payment of 





any sum for the maintenance of the 
patient himself who thus becomes a pub- 
lic charge. 

The Public Trustee represents the pa- 
tient in all matters which have to do with 
his estate but in no other way. He is 
committee of the estate but not of the 
person. He has no control over or in- 
terest in the care or treatment given to 
the patient; his admission to or dis- 
charge from the hospital or the adminis- 
tration of the hospital itself. These 
matters are all in the hands of other 
officials who have no connection with the 
office of the Public Trustee. Thus there 
can be no possibility of a conflict of in- 
terest. 

It will be observed that the words 
“lunatic,” “insane” and “asylum” have 
been dropped entirely from the legal 
phraseology of the Province. The Gov- 
ernment Institutions are hospitals in 
fact as well as in name and the inmates 
are simply patients requiring treatment. 
The taking over of their estates by the 
Public Trustee involves no public dec- 
laration of incompetency by a court such 
as is required when a private committee 
is appointed. 


When a patient is admitted to an On- 
tario Hospital either by medical certifi- 
cate by Magistrate’s warrant or volun- 
tarily, particulars of his estate are for- 
warded by the hospital authorities to the 
Public Trustee who immediately takes 
charge. This involves the collection of 
bank accounts, securities, personal be- 
longings, outstanding book debts, etc., 
the operation of farms and businesses, 
the renting of properties unless occupied 
by the patient’s family and the general 
carrying on of the estate as though the 
incompetent himself were in full control. 
It is sometimes necessary of course, in 
order to avoid loss, to convert real or 
personal property into cash or to invest 
cash in proper securities. The Public 
Trustee has complete authority to do 
any of these things. 

To those who may think the powers of 
the Public Trustee somewhat sweeping 
and arbitrary it is pointed out that the 
office is under the same obligation to 
“render a just, full and true account- 
ing” as any other trustee. Any person 


Careful management 


conservative 
policies 
and strict 
adherence to 
sound banking 
principles 


since 1886 
oe 


FIDELITY TRUST COMPANY 


341-343 FOURTH AVE. PITTSBURG 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


who is not satisfied with a statement 
rendered by the Public Trustee may de- 
mand and be granted an audit by the 
Court. - 


Intestate Estates 


HE death of a person in Ontario 

intestate involves the usual applica- 
tion to a Surrogate Court for a grant 
of Letters of Administration. This ap- 
plication is generally made by one or 
more of the deceased’s next-of-kin or 
their nominee. It may be made by a 
creditor or other person interested but 
only after the next-of-kin have been 
cited to accept or refuse the grant. The 
applicant must be a resident of the 
Province and if the next-of-kin live in 
a foreign country or if their where- 
abouts be unknown the difficulty and 
delay in citing them may be consider- 
able. Here again the Public Trustee is 
incidental in speeding up proceedings 
and keeping down expense, as adminis- 
tration of such estates may now be 
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granted to him with no formality other 
than the filing of papers in court and 
payment of Surrogate Court fees. (This 
power, formerly vested in the Attorney 
General of Ontario by the Crown Ad- 
ministration of Estates Act, was trans- 
ferred by the Public Trustee Act of 
1919). 

Under the Crown Administration of 
Estates Act (now Chap. 116 R. S. O., 
1937) the Public Trustee may apply for 
Letters of Administration of the estate 
of any person dying in Ontario inte- 
state and leaving no adult heirs-at-law 
living in the Province. Any adult heir 
living outside the Province may nomin- 
ate a resident of the Province to apply 
for administration and in such an event 
a Surrogate Judge may in his discre- 
tion appoint the nominee of the heir 
rather than the Public Trustee. In prac- 
tice the Public Trustee avoids any con- 
flict by withdrawing his application when 
an opposing application is filed by such 
a nominee unless he has reason to sus- 
pect the bona fides of the applicant or 
unless some right of the Crown is in- 
volved. 


Procedure in Collecting and 
Distributing Assets 


DMINISTRATION by the Public 
Trustee ensures that no creditor 
shall be overlooked or receive an unfair 
advantage over another. It also ensures 
the complete winding up of the estate. 
No administration is considered com- 
plete merely because administration ex- 
penses and creditors’ claims have been 
paid. The heirs must be found if pos- 
sible; if not the residue must be handed 
over to the Government of the Province. 
When an estate is reported to the Pub- 
lic Trustee a careful investigation is 
made to ascertain the assets and liabili- 
ties. If in the course of the investiga- 
tion a will or an adult heir living in the 
Province be found the matter is reported 
to the executor or the heir and no fur- 
ther action is taken by the office. 

If the estate be found to be one com- 
ing within the provisions of the Crown 
Administration of Estates Act, applica- 
tion is made to the proper Surrogate 
Court for Letters of Administration. 
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When the grant is received the assets 
are collected and converted into cash as 
soon as may be without depreciation in 
value; debts and administration ex- 
penses are paid and the estate is made 
ready for distribution to the heirs-at- 
law. 

It will be remembered that ordinarily 
the heirs do not reside in Ontario and in 
most cases are to be found in foreign 
countries. The task of finding the next- 
of-kin and obtaining evidence of heir- 
ship is often a tremendous one and it 
is frequently necessary to enlist the aid 
of foreign Consuls, police officials, muni- 
cipal authorities, postal officials and 
newspaper advertising. 

Here again no discrimination is made 
between large and small estates and the 
Public Trustee’s charges are based sole- 
ly on the actual cash receipts and not 
upon the work involved. In no case are 
the charges higher than those which 
would be allowed to an ordinary admin- 
istrator distributing an estate within the 
Province. 


If no heirs can be found within ten 
years from the date of death the residue 
of the estate is paid into the Consoli- 
dated Revenue Fund of the Province but 
even then it is not lost to the heirs, 
whose right to the funds never expires. 
They can obtain them at any time by 
establishing their claim. 

During the ten years the funds are 
invested by the Public Trustee and from 
the income thus obtained and the fees 
charged are paid the expenses of the 
offiice which is an entirely self-support- 
ing organization. Ordinarily from 250 
to 300 intestate estates per year pass 
through the hands of the Public Trustee, 
some of them amounting to less than one 
hundred dollars. 


Escheated Estates — Charities — 
Cemeteries 


HE Escheats Act (Chap. 148 R. S. 

0.,1937) vests in the Public Trustee 
the power to make enquiries about any 
lands which have become forfeited to 
the Crown by reason of the death of the 
owner intestate and without heirs and 
to take possession of such lands on behalf 
of the Crown. Custom has established 
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the Public Trustee’s right to take pos- 
session of personal property as well as 
land. It is the Public Trustee’s duty to 
investigate any petition addressed to the 
Government claiming a release on moral 
grounds of the Government’s legal claim 
to escheated property. The petitions are 
carefully considered and the Public Trus- 
tee’s recommendation either in favor of 
or against the petition is submitted 
through the Attorney-General to the 
Lieutenant-Governor-in-Council. 


Charities—The Charities Accounting 
Act (R. S. O. 1937, Chap. 167) provides 
that when by a will or other instrument 
in writing any real or personal property 
is vested in any person as trustee for 
any religious, educational, charitable or 
public purpose, such person shall give 
written notice to the Public Trustee. 
The trustee must from time to time 
furnish the Public Trustee with inform- 
ation as to the condition and disposition 
of the trust property and must submit 
his accounts to a Surrogate Judge for 
audit whenever required to do so by the 
Public Trustee. The 
Public Trustee may 
apply to the Sup- 
reme Court for an 
order directing the 
trustee to carry out 
the terms of the 
trust and to per- 
form certain other 
acts if he finds that 
the statute has not 
been complied with. 


Where any pro- 
ceeding is brought 
to set aside, vary or 
construe such a will 
or other instrument the Public Trustee 
must be served with notice and if the 
charitable or other institution be not 
represented by its own counsel or if 
there be no named beneficiary or if the 
trustee have a discretion as to choice 
of beneficiaries the Public Trustee may 
appear as a party to the proceedings 
and may take part in any argument and 
consent or object to any settlement. 


The Mortmain and Charitable Uses 
Act (R. S. O. 19387, Chap. 147) permits 
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land to be-devised by will to or for the 
benefit of any charitable use. Such land, 
subject to certain exceptions must be 
sold within two years from the death 
of the testator unless an order of the 
Supreme Court of Ontario extends this 
period. Land not so sold becomes vested 
in the Public Trustee and must be sold 
by him with all reasonable speed. The 
proceeds of the sale after payment of 
costs and expenses must be paid to the 
trustee for the charity. 


Cemeteries—It is provided by the 
Cemeteries Act (R. S. O. 1937 Chap. 
351) that when the owner of a ceme- 
tery has in his hands funds for the 
purpose of providing perpetual care for 
graves, fences, etc. he may hand over 
such funds to the Public Trustee for in- 
vestment. The income is paid to the 
owner from time to time as required. 
The owner is under no obligation to pay 
any such funds to the Public Trustee 
but if he once avails himself of this ser- 
vice he must hand over all subsequently 
acquired funds. About 75 such cemetery 

accounts are now 
being operated. 


Other Special 
Duties 


Y the Children 

of Unmarried 
Parents Act (R.S.0O. 
1937, Chap. 217) it 
is provided that 
when under the 
terms of an affilia- 
tion order or other 
settlement, funds 
are directed to be 
paid for expenses, 
maintenance or costs such funds are 
paid to a Provincial Officer who in turn 
deposits any portion not immediately 
required with the Public Trustee for 
investment. The funds may be with- 
drawn from time to time upon the writ- 
ten requisition of the Provincial Officer 
subject to certain limitations as to the 
amount to be in his hands at any one 
time. About 500 such accounts are 
being held by the Public Trustee. 
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Representation of Foreign Heirs— 
The Surrogate Courts Act (R.S.O. 1937, 
Cap. 106) provides that when a person, 
not one of the heirs-at-law, is adminis- 
trator of an estate in Ontario and there 
are no known heirs in Ontario or it is 
not known whether or not there are 
heirs living, notice of any audit of ac- 
counts must be given to the Public Trus- 
tee who may attend the audit and scru- 
tinise the accounts. There are few of 
these cases since Letters of Administra- 
tion are seldom granted in such circum- 
stances to any one other than the Public 
Trustee. 

The Dower Act (R.S.O. 1937, Cap. 
112) provides that when a_ husband, 
whose wife is living apart from him in 
certain circumstances, desires to sell 
real property he must obtain an order 
of the Court releasing the wife’s dower 
interest. If he can not serve the wife 
with notice he may serve the Public 
Trustee who thereupon appears on her 
behalf and protects her interest. 
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Under the provisions of the Public 
Trustee Act, the Public Trustee, if re- 
quested, and only with his consent in 
writing may be appointed trustee under 
any will or settlement in the same man- 
ner as a private trustee and is entitled 
to the same fees and charges as would 
be allowed to a private trustee. Consent 
is given only in special circumstances 
in accordance with the policy of non- 
interference with the rights of Trust 
Corporations. About sixty of these spec- 
ial trusts are being administered by the 
Public Trustee. 


Office Operations and Management 


HE office is under the direction of 

the Public Trustee assisted by the 
Deputy Public Trustee who is also the 
chief Trust Officer. The statutory du- 
ties are carried out by a group of Assis- 
tant Trust Officers each of whom must 
be a member of the Ontario Bar. These 
officials are divided into two departments 
to which the various statutes are allot- 
ed. The actual administration of es- 
tates is in their hands and they also act 
as counsel before the Courts in many 
matters. In some cases practicing coun- 
sel are retained to represent the Public 
Trustee under instructions from the 
legal staff. 


There is of course, a large accounting 
and clerical staff who take care of the 
routine business of the office as a whole 
and of the various estates and trusts 
being administered. 


There is in addition an investigation 
staff whose duty is to travel about the 
Province inspecting and valuating real 
property; locating personal estate; ar- 
ranging auction sales; opening safety 
deposit boxes; collecting rents and other 
moneys owing; interviewing persons 
who can not conveniently visit the office 
and generally establishing the personal 
contact which has been found to be so 
essential to proper estate management. 

In short, the office of the Public Trus- 
tee is an organization, well equipped to 
render a very great and economical ser- 
vice to many people whose rights might 
otherwise receive scant protection. 





The Road Ahead for Trusteeship 


Mid-Continent Trust Conference Offers Encouraging 
Outlook for Intelligent and Alert Trust Management 


HE future of the trust business 

holds promise in spite of its in- 
creasing problems and complexities, 
according to Oliver A. Bestel, president 
of the Corporate Fiduciaries Associa- 
tion of Chicago, opening the Eleventh 
Mid-Continent Trust Conference in 
Chicago on Nevember 7 which was 
sponsored by the Trust Division, Amer- 
ican Bankers Association. Mr. Bestel, 
who is vice president of the First Na- 
tional Bank of Chicago, declared that 
today’s more difficult conditions are not 
insurmountable, and that there are or 
will be found trust men “of vision cap- 
able of doing just as good a job as has 
been done in the past, and probably 
better.” 

“What is somewhat alarming today,” 
he asserted, “is the apprehension that 
apparently is prevailing among many 
young trust men as to the future possi- 
bilities and growth of the trust busi- 
ness, and, furthermore, whether or not 
they should engage in other occupa- 
tions. To those men having the essen- 
tial qualifications, or the ability to ac- 
quire them, the rewards in the trust 
field today are as great as they were 
35 years ago. 

“In these difficult times, when war is 
spreading all over the 
world and _ economic 
changes are occurring so 
rapidly, is it not true that 
our present day problems 
are one of the inevitable 
results of such changes? 
Our frontiers are still 
here and not across the 
ocean or elsewhere, how- 
ever, and untilled trust 
fields are awaiting culti- 
vation. 

“Twenty years ago, re- 
marks were made that the 
automobile industry had 
reached the _ saturation 


OLIVER A. BESTEL 


point. Would you say that today? This 
is equally true of the trust business. 
But as long as men are able to, or 
allowed to, accumulate wealth, just so 
long will the corporate fiduciary be 
needed. I am still an optimist as to the 
greatness of our wonderful country,” 
Mr. Bestel concluded. “It has been 
great in the past and will be still great- 
er in the future.” 


Fulfilling a Human Service 


N the hands of trust men, represent- 

ing a great human service aspect of. 
the banking business, rests even more 
than in the hands of tellers and men on 
the banking officers’ platform the good 
will of the banking business, stated 
P. D. Houston, chairman of the board 
of American National Bank, Nashville, 
Tenn., and president of the American 
Bankers Association. “Your contacts 
reach more deeply into the lives of 
people whose welfare is committed to 
your care. The way in which you help 
beneficiaries understand what you are 
doing, more than the amount of service 
you render, is the measure of what your 
public thinks of banks,” Mr. Houston 
asserted. 

“Trust service is a professional ac- 
tivity within the frame- 
work of the banking busi- 
ness ... It has a rich tra- 
dition ... but we must be 
careful to see that it is 
not bound by its tradi- 
tions. Society is a dynam- 
ic thing, not to be bound 
by static practices. And 
if trust service is to have 
a future as brilliant as its 
past, it must develop a 
flexibility that will adapt 
it to the ever changing 
needs both of the present 
and the future.” 

Citing the responsibility 
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and valuable efforts of the Trust Divi- 
sion in this regard, Mr. Houston refer- 
red to the need to spread the common 
trust fund idea and to offset the effects 
of present social trends by making trust 
service available to more people. Prais- 
ing the thought behind the Roper Sur- 
vey, he remarked: 


“We need to get closer to the public 
to understand its needs and to project 
our service in terms of its needs, and 
also in terms of its understanding. All 
of us tend to express ourselves in the 
technical jargon of our trade or profes- 
sion and think of public reaction in 
terms of our own interests. That is all 
right when we are talking to one an- 
other. But when we deal with the pub- 
lic or have a message for the public, 
even an address which may be reported 
in the press, we ought to express it in 
simple language, understandable to the 
average member of the public. 


“In our efforts to secure business and 
enlarge our services we inevitably bring 
people into our banks whose requests 
we cannot grant and to whom we have 
to say, “no.” We must also learn to 
say, “why,” and give our answers in 
such a way that they will not turn up 
in adverse form in a future opinion 
survey, or in adverse legislation. Every 
proposition submitted to us deserves 
every possible consideration. In the 
final analysis the future of our system 
of free enterprise will depend upon 
whether the public is satisfied with it,” 
Mr. Houston said. 


Progress on Common Trust Funds 


ONSIDERABLE progress in the 

development of common trust 
funds was reported by Carl W. Fenn- 
inger, president of the Trust Division, 
and vice president of the Provident 
Trust Company, Philadelphia. Mr. 
Fenninger said the Division’s Commit- 
tee on Common Trust Funds will con- 
tinue its work under the leadership of 
Walter Reid Wolf, vice president of the 
City Bank Farmers Trust Company, 
New York City. During the last year 
noteworthy progress has been made in 
understanding the usefulness of this 
method of investing trust funds. For 
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example, the four largest trust compan- 
ies in Philadelphia have established 
common trust funds and already a large 
amount of trust monies have been in- 
vested through them. Thus impetus 
has been given to the spread ‘of the 
plan which many believe to be the best 
method of investing small trusts for 
diversification and stability of both 
principal and income, Mr. Fenninger 
asserted. 


After outlining the excellent work of 
the other Committees, Mr. Fenninger 
emphasized the investment difficulties 
experienced by trust institutions in 
recent years, remarking that despite 
our belief in the fundamental sound- 
ness of American industry, we cannot 
ignore the fact that, with ten years of 
government deficits, a huge government 
debt, war of large proportions in many 
parts of the world, unemployment of 
large numbers still existing and now 
some artificial stimulus to business 
resulting from the defense program, 
trust investment problems will continue 
to be difficult. 


“Tt seems reasonable to expect that 
we will have for some years an impov- 
erished Europe which in order to main- 
tain itself will produce goods at lower 
cost in competition with our high-cost 
goods. The effect on us cannot be fore- 
seen, but it is hard to believe that it 
will not be very detrimental to us. Per- 
haps we too face some major adjust- 
ments in our own business methods and 
ways of living. What we as trust men 
must do to meet these changes and the 
new conditions which will arise from 
time to time is a job demanding our 
best thought and study.” Mr. Fenning- 
er concluded that the broadening of the 
trust investment field through the adop- 
tion generally of the prudent-man the- 
ory of the Massachusetts Rule may be 
part of the answer, as well as the com- 
mon trust fund. 


Advice of Counsel as Limited to 
Fiduciaries 


eo a officers were urged to seek 
the advice of “competent, disinter- 


ested, and unbiased counsel” in all 
legal matters concerning the adminis- 





tration of estates, by Edward M. Cox, 
trust officer of the First National Bank, 
Kansas City, Mo. Mr. Cox declared 
that it is in the interest of trust insti- 
tutions as well as of the estates they 
administer that trustees secure ade- 
quate legal advice because in many in- 
stances, courts of law will defend trus- 
tees against charges of negligence or 
mismanagement if they have acted upon 
the advice of counsel. 


“Where the trustee has acted upon 
the advice of counsel in discretionary 
matters, such as the selection of invest- 
ments, particularly in title matters per- 
taining to mortgages, or in the conver- 
sion of assets, or in the management 
of the trust property, and where the 
advice the trustee seeks from his attor- 
ney is upon matters in which attorneys 
are presumed to be informed, and if 
the trustee has acted in good faith and 
has exercised ordinary care, then he 
may well be heard to defend upon the 
ground that he has acted upon advice 
of counsel,” Mr. Cox continued. 


“No relief will be extended to one 
against whom a default judgment has 
been entered because of the negligence 
of counsel, and advice of counsel will 
not constitute a defense for clients’ 
torts,” Mr. Cox asserted. “But where 
the client is charged with malice, the 
fact that he acted in good faith upon 
the advice of counsel, may be shown in 
rebuttal thereof and in mitigation of 
exemplary damages. One who sets up 
the advice of counsel as a defense must, 
of course, prove that he made a full 
and fair statement of the facts to the 
attorney.” 


Authorities cited by Mr. Cox included: 
65 C. J. Sec. 701; Bogert, Sec. 541, 612; 
Perry Sec. 927; Scott, Sec. 201; Restate- 
ment of Trusts, Sec. 201, 226. 


Doyle v. Blake (1804) 2 Schoales & L. 
(Ire.) 231; National Trustees Co. of Aus- 
tralasia v. General Finance Co. (1905) A. 
C. 373; Bullock v. Wheatley (1844) 1 Coll- 
yer 130; In re Ball (1900) 66 N. Y. Supp. 
874; In re Calhoun’s Estate (1837) 6 Watts 
(Pa.) 185; In re Appeals of Deering et al 
(1850) 13 Pa. St. 244; Bradley’s Appeal 
(1879) 89 Pa. St. 514; Freeman v. Cook 
(1849) N. C. 373; In re Estate of Holbert 
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(1874) 48 Cal. 627; Miller v. Proctor 
(1870) 20 Ohio St. 442; James v. West 
(1902) 67 Ohio St. 28; Perrine v. Vreeland 
(1880) 33 N. J. Eq. 102; Tuttle v. Gilmore 
(1883) 36 N. J. Eq. 618; Owings v. Rhodes 
(1886) 65 Md. 408; Gilbert v. Kolb (1897) 
85 Md. 627; Cogbill v. Boyd (1883) 77 Va. 
450; Hanscom v. Marston (1890) 82 Me. 
288; In re Clark’s Will (1931) 257 N. Y. 
132. 


Analysis of Insurance Protection 


DEQUATE insurance protection for 

trust institutions can be secured 
only through careful analysis of the 
particular requirements of each insti- 
tution with the object of coordinating 
terms of insurance policies with oper- 
ating methods, stated Cooper D. Winn, 
Jr., insurance manager of the Guaranty 
Trust Company of New York. Urging 
trust men to consult freely with insur- 
ance counsellors in order that their in- 
titutions can obtain “appropriate and 
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adequate coverage,” Mr. Winn assert- 
ed: “Efforts must be made to keep 
insurance protection abreast of fre- 
quently changing laws, to provide auto- 
matic and comprehensive coverage for 
every undertaking and to obtain from 
insurance companies coverage for all 
hazards. Trust officers must devise 
plans to keep themselves promptly in- 
formed of building alterations and new 
construction, the vacancies and chang- 
ing occupancies of properties, and the 
activities of co-fiduciaries and benefic- 
iaries, such as trading automobiles, re- 
modelling houses, moving personal 
properties, and moving personal prop- 
erty from place to place. 

“The nearest thing to a panacea for 
our problems,” Mr. Winn said, “is auto- 
matic, comprehensive insurance and the 
closest cooperation between Trust De- 
partment and operating divisions—per- 
sonal, corporate, and real estate—and 
the insurance department. In addition, 
responsibility for insurance protection 
should be concentrated in one person. 


“Trust officers should seek the same 
careful advice on insurance questions 
which they obtain in legal matters and 
investment transactions,” Mr. Winn 
continued. Insurance covering all 
forms of liability, property damage, and 
workmen’s compensation should be in 
the form of “open blanket policies,” 
which would automatically apply when- 
ever these various risks develop. 


“The policies should cover all inter- 
ests involved—fiduciaries, co-fiduciar- 
ies, owning estates, beneficiaries, life 
tenants, and all associated interests, as 
well as corporations for administering 
or operating properties, their trustees 
or directors, and managing or rent col- 
lecting agents,” Mr. Winn declared. 
“This ‘comprehensive assured’ should 
be expressed in broad terms in the pol- 
icy and their respective legal titles set 
out in full in declarations for separate 
risks. 

“These liability and compensation 
policies must include all undertakings 
of every description and must respond 
to claims based on legal, equitable, or 
assumed liability. Full policy limits 
should apply to each risk. Fiduciaries 
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cannot operate under a policy covering 
legal liability only. 

“Many times trust officers will be de- 
layed in probating a will, on having 
an appointment confirmed, or in estab- 
lishing ownership, but they must per- 
form some acts to safeguard property 
even though they have no legal obliga- 
tion to do so,” Mr. Winn declared. 

“Open blanket policies may be made 
to pick up liability under conditions 
which no individual risk policy could 
provide, and because of the automatic 
comprehensive insurance provided for 
all interests involved, a fiduciary is jus- 
tified in cancelling liability insurance 
formerly carried by a deceased owner. 
Fiduciary accounts will bring many 
risks undesirable to underwriters, but 
if all fiduciary liability insurance is 
placed in one company, that company 
should ‘go along’ regardless of the type 
of risk reported.” 


Freedom from Unnecessary Control 


CL OTH the bank and the university 

must be left free from unneces- 
sary control if they are to make their 
largest contributions to the public wel- 
fare,” according to Franklin B. Snyder, 
president of Northwestern University, 
Evanston, IIl., speaking at the annual 
banquet on Thursday evening. “Both 
the bank and the university are conser- 
vators of wealth—the bank in its vaults 
and savings departments, and the uni- 
versity in its libraries and museums. 
Unless this wealth is put into circula- 
tion and unless the money in the vaults 
and the books in the library are used, 
neither the bank nor the university will 
perform its full duty to the public,” 
Dr. Snyder said. 

“The second tie between the two is 
the fact that both are in effect founded 
on credit, the belief in the integrity of 
the other fellow. Just as banking 
would collapse if commercial credit 
were destroyed, so the university could 
not function unless it believed in the 
men and women on its faculties and in 
the young people who crowd its class- 
rooms. 

“The university which is subject to 
censorship imposed from the outside 





will soon, like the universities of Ger- 
many and Austria, cease to be of sig- 
nificance. The bank, the industrial 
corporation, which is hampered or in- 
timidated by needless or thoughtless 
legislation, will stagnate—and the pub- 
lic will suffer. It is in this area that 
the bank and the university can make 
their largest contribution to public wel- 
fare—by preserving, protecting, and de- 
fending the liberty which makes pos- 
sible individual initiative and free en- 
terprise,” Dr. Snyder concluded. 


A Stranger’s View of Banks 
and Trust Companies 


¢¢C\ PEAK louder, more quickly, more 
insistently and more fearlessly 
against both the evil-doer and the evil 
practices which impair the reputation 
of your profession and lessen public 
confidence in the integrity of your 
worthy business,” urged Evan A. Evans, 
judge of the United States Circuit 
Court of Appeals at Chicago. Point- 
ing out that many banking reforms in 
the past had been achieved over the 
opposition of bankers, Judge Evans 
suggested that bank and trust company 
men fulfill the obligation which rests 
upon them to improve the economic and 
financial structure of the nation. 

For example, he stated that two ways 
of eliminating unsound securities are 
to rid the investment world of the hold- 
ing company—or at least confine it to 
its proper field—, and to disapprove 
the practice of Delaware incorporation 
for home state enterprises, which, like 
Nevada divorces, constitutes prostitu- 
tion. 

Again, recognizing the worthy role 
which bankers played in reorganizing 
the banks in 1933, Judge Evans queried 
why trust institutions had not rendered 
“the same distinguished service in other 
reorganizations.” The work of the 
courts likewise has been disappointing. 
In passing, the Judge remarked that 
“the proposal that reasonable compen- 
sation for services as a trustee be de- 
termined by what is the usual charge 
therefor in New York, will, if pursued 
long enough, lead to legislation which 
will provide public trustees and take 
from you this lucrative business.” 
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The banking profession owes it to 
the world to take a definite and intell- 
igent stand on the government’s gold 
policy, the jurist declared. The public 
is eager for enlightenment, from a group 
whose opinion would be more highly 
valued than that of any other. 

Bankers have pursued a short-sighted 
policy in opposing legislation prescrib- 
ing the amount of capital stock and 
making it depend on the amount of 
deposits. Similarly, the minimum cap- 


ital requirements for bank organiza- 
tions should not be reduced, Judge 


Evans stated. “The soundness of our 
banking system does not depend upon 
the number of banks doing business, 
nor the activity of the competition be- 
tween them.” 

Speaking of the guaranty of bank 
deposits, Judge Evans asserted that it 
follows that the Government must look 
closely into the business of the banks. 
If, as it seems, the guaranty of depos- 
its is here to stay, “the loaning func- 
tion of banks, which was so valuable to 
commerce in the past, may become more 
and more curtailed. In fact, it may 
be that the banks of the future will 
become mere service institutions and 
their lending will be restricted to the 
trust department,” Judge Evans con- 
cluded. 


Compensation From Customer’s Point 
of View—Adjustment of Fees 


a 4 TRUST institution which does 

not recieve fair compensation 
eventually will be forced out of busi- 
ness or else will lower its standard of 
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service. So, from the customer’s, as 
well as from the trust institution’s, 
point of view, trust compensation is a 
vital issue,” declared Gilbert T. Ste- 
phenson, director, Trust Research De- 
partment, The Graduate School of Bank- 
ing. “Unfortunately, too many trust 
men apparently have moved on the 
assumption that, if they could obtain 
new business on a paying basis, the 
existing, unprofitable accounts some- 
how would cease to be a drain on their 
earnings,” Mr. Stephenson said, but 
“the only hope of putting trust business 
on a paying basis immediately is in 
making existing accounts profitable.” 

Reporting on studies of adjustments 
in existing accounts and customers’ 
attitude, made by Robert E. Mac- 
Dougall* of Provident Trust Company, 
Philadelphia, and by himself, Mr. Ste- 
phenson outlined the experiences of 
trust institutions in the following 
cities: 

Boston, Hartford, New Haven, New 
York City, Philadelphia, Pittsburgh, 
Wilmington, Del., Cincinnati, Cleveland, 
Baltimore, Winston—Salem, N. C., Atlan- 
ta, Chicago, Detroit, St. Louis, Kansas 
City, Mo., Lincoln, Denver, Los Angeles, 
San Francisco, Portland, Ore., and Seat- 
tle, with the italicized cities showing the 
most thorough and successful efforts. 

On the basis of these experiences, Mr. 
Stephenson indicated certain conclusions 
and suggested procedure, as follows: 

“1. The first, essential step is a cost 
analysis to determine the profitableness 
or unprofitableness of individual ac- 
counts. Preferably, the trust institu- 
tions of a given area should cooperate 
in making comparable analyses and in 
setting up composite figures, but one 
institution may go ahead with its cost 
analyses and work out and apply its own 
schedules where it is not practicable for 
it to work in conjunction with other in- 
stitutions. 

“2. Each institution should designate 
an officer or a committee of officers to 
have full responsibility and authority 
with respect to the adjustments. Nego- 


*See Mr. MacDougall’s article, ““Cure Your Own 
Trust Losses,” in April 1940 Trusts and Estates 
349. 





tiations for the adjustment, however, 
should be conducted by the officer in clos- 
est touch with the customer. 

“3 The matter of adjustment should 
not be handled in a wholesale way but 
should be handled account by account. 
With respect to each adjustment, a care- 
ful study should be made of the proper 
approach to be made to the customer. 
Preferably, it should be by individual 
interview by the proper offiecr. If by 
correspondence, the letter should be pre- 
pared with the greatest of care and 
signed by the proper senior officer. 

“4. Where the trust instrument is 
silent as to compensation or provides for 
reasonable compensation or provides that 
the trustee shall be compensated by the 
schedules in force at the time the ser- 
vice is rendered, there will be little or 
no difficulty in making the necessary 
adjustments. 

“5. Where the compensation was fixed 
by agreement at the time the trust was 
established or where a definite percent- 
age or amount was written into the in- 
strument, the trust institution should 


be very slow in putting itself in the 
light of trying to abrogate or violate a 


contract. In many cases it would be 
better to continue to operate the contract 
at a loss than to risk the accusation of 
going back on its word. 

“6. Where the trustee’s compensaton 
is fixed by statute, it has proved to be 
comparatively easy to bring substatutory 
rates up to the statutory standard. 


“7. The overwhelming weight of evi- 
dence is that customers are perfectly will- 
ing to adjust compensation in existing 
accounts, provided the trust institution 
seeking the adjustment is amply fortified 
with cost figures, presents the matter 
diplomatically, and convinces the custom- 
ers that they are being treated fairly 
and that they are being treated in the 
same way as other customers are being 
treated.” 


HE final session of the Conference 
was given over to a question-box per- 
iod, presided over by Samuel C. Waugh, 
executive vice president, The First 
Trust Company, Lincoln, Neb. The 
grouping of the questions, with the 


DO YOU WANT MORE TRUST 
BUSINESS 

Then you can use the services of a young 
man well known in the trust and estate 
planning fields. He can bring to your 
New Business Department ten _ years’ 
experience in solving tax and estate plan- 
ning problems. As tax counsel and estate 
planning specialist for several nationally 
known estate planning . organizations, he 
has assisted in closing millions of dollars 
of new trust business. Inquire Fiduciary 
Publishers, Inc., 50 East 42nd _ Street, 
New York City. 


respective members of the answering 
panel, was as follows: 


Operating Problems—Charles E. Clip- 
pinger, assistant secretary, Continen- 
tal Illinois National Bank and Trust 
Company, Chicago. : 

Investments—Donald C. Miller, vice 
president, Harris Trust and Savings 
Bank, Chicago. 

New Business and Advertising—Harve 
H. Page, second vice president, The 
Northern Trust Company, Chicago. 

Taxation—Edward H. McDermott, at- 
torney, Chicago. 

Legal Questions and Decisions—Profes- 
sor Merrill I. Schnebly, College of Law, 
University of Illinois. 


Other papers presented at the Con- 
ference are reprinted in part, beginning 
on page 551. In addition, Towner Phe- 
lan’s address is digested on page 502. 


Exempt Two Bank Units as 
Investment Advisors 


The Securities and Exchange commission 
granted recently the applications of two 
companies for orders declaring them not to 
be investment advisors within the meaning 
of the recently enacted legislation. These 
orders were the first of that kind issued un- 
der the new law. 

The applicants were Marine Midland 
Group, Inc., which serves twenty banks and 
trust companies in New York State, and 
the First Service Corporation, which serves 
as advisor to twenty-two banks and trust 
companies in Minnesota, Montana, North 
and South Dakota and upper Michigan, 
which are affiliated with the First Bank 
Stock Corporation. 








Planning for and Serving Trust Beneficiaries 


Cc. M. MALONE 
President, Guardian Trust Company, Houston, Tex. 





VERY banker should recommend to 

his customers that they secure good 
advice on how to direct the disposition 
of their estate. We all know people 
who keep their business in fine condition, 
but have never taken the time to plan 
how the estate they have accumulated is 
going to be handled. 

We cannot view this as being: merely 
a service that we, as financial advisers, 
are obligated to perform, as it has far 
greater implications. When financial 
disaster, or even distress in varying de- 
grees, occurs to a wealthy family in any 
community, the effect reaches to other 
individuals, to business concerns, and 
certainly to the banker or bankers serv- 
ing that community. Forced liquidation 
of assets to meet heavy tax obligations 
that could, in most instances, have been 
adequately prepared for by proper plan- 
ning, is now occurring with such fre- 
quency that we must view it with some 
concern. 

There are many people who have large 
incomes and who pay taxes in the high 
brackets. In some cases these people 
support members of their family, for 
which they receive no credit on income 
tax. Why should they penalize them- 
selves when by establishing a Trust and 
directing that the income be paid to these 
people they are now supporting, they can 
reduce their taxes? 

If a good customer of your bank were 
making an investment which you knew 
would cause a substantial loss, you would 
naturally advise against such investment. 
Few realize the heavy financial penalty 
of death. How many bankers know cus- 
tomers whose estate will suffer a heavy 
loss in case of death due to failure to 
plan for this day and provide quick as- 
sets to meet this first call on the estate? 
How many have called this to their 
attention? 


Extracts from address before Texas Bankers 
Assn. Convention, May 1940. 
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When your bank is named executor 
or trustee, you have assumed an obliga- 
tion which is the most sacred of any 
business your bank handles. That per- 
son has elected you to protect the bene- 
ficiaries in that Will. This not only 
means you should invest the funds wise- 
ly and handle the financial transactions 
for the estate—it also means you should 
properly explain to the wife and to the 
children, if they are old enough, the con- 
dition of the estate so that they know 
what problems must be met. It is your 
duty to assist the family in planning 
how they should live, provided they de- 
sire such advice. It is your duty, as far 
as possible, to see that the family does 
not suffer if the estate is able to prevent 
suffering and provided the Will or Trust 
has been properly planned and authority 
given to the executor or trustee to take 
care of emergencies. 

Sometimes I think we, as bankers, 
fail to realize that there must be a close 
personal element between the benefic- 
iaries and our Trust Department. This 
personal interest will bring more people 
into your Trust Department than all the 
advertising you can do. 


— 
8 Banks in “Billion Dollar Club” 


Among the twenty-seven members of 
that group of American corporations with 
assets of over a billion dollars, better 
known as the “Billion Dollar Club,” there 
are eight banking institutions, according to 
a report published by the United Press 
financial department. One bank, the Chase 
National of New York, ranks fourth. The 
National City and the Guaranty Trust, both 
of New York, rank sixth and eighth, re- 
spectively. Bank of America N. T. S. A. 
of San Francisco is fourteenth on the list, 
while the Continental Illinois of Chicago is 
seventeenth. Bankers Trust and Central 
Hanover, New York, are twenty-first and 
twenty-third, respectively, and the First Na- 
tional of Chicago is number twenty-five on 
the list. 
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Operating A Going Business 
How Some Pitfalls May Be Avoided 


THOMAS H. BEACOM, JR. 
Assistant Vice President, The First National Bank of Chicago 


HE business of a sole proprietor, 
when the “sole prop” is gone, gener- 
ally has to be liquidated. Thompson, 
writing on “Wills,” says that ‘‘authority 
to continue the business of a testator 
must be conferred in direct, explicit and 
unequivocal language, else it will not 
be deemed conferred.”! An administra- 
tor has no right at all to continue a dece- 
dent’s business. “The penalty for con- 
tinuing the business of a decedent with- 
out authority is the imposition of a per- 
sonal liability . . . for all the debts of 
the business.”2 A trustee, whether act- 
ing under will or agreement, has only 
the powers the instrument confers. 
Generally speaking, a business that 
operates as a partnership must be buried 
with the first partner who dies. Part- 
nership articles may spell out some plan 
for the survival of the good will, the 
name and the tangible assets, and the 
spirit may live on in the surviving part- 
ners, but by statute and force of circum- 
stances, the original business dies. The 
steward appointed to account for the 
assets of the joint venture is the sur- 
viving partner.*® 


Corporate Stock — Proxies 


When stock in a corporation is ac- 
quired by a trustee, there are, of course, 
the usual questions of corporate pro- 
cedure, which can be answered only by 
reference to provisions of the charter 
and the by-laws. Certain rights, duties 
and immunities that attach to domestic 
corporations and to foreign corporations, 
must be distinguished in various cir- 
cumstances. 


From address before 11th Mid-Continent Trust 
Conference. 
1. See. 530. 
179, 188. 
2. Vol. II, Ruling Case Law, Sec. 142. See also 
Willis v. Sharp, 1138 N. Y. 586, 590 and later 
cases. 
3. Art. XVI Sec. 189, Ill. Probate Act, 1939. 


See also Smith v. Preston, 170 IIl. 
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The first duty is to find out what 
powers and rights go with it. Opera- 
tions will be simplified if the executor 
or trustee is able to enlist the whole- 
hearted cooperation of competent man- 
agement. The job will be made com- 
plex if there are deficiencies in the in- 
strument of trust, in the personnel of 
the business organization, or in the 
resources and resourcefulness of the 
fiduciary. 

Since many wills omit any clause con- 
cerning proxies, it is evident there are 
many attorneys who consider it a matter 
of no consequence. Yet the corporation 
cannot act except through a human rep- 
resentative. Some banks in their own 
by-laws provide that stocks held in trust 
under an instrument silent as to proxies 
can be voted by a person who is not an 
officer or director of the bank only if 
the proxy shows on its face how the 
holder shall cast his vote. A customer 
cannot be expected to know that. Nor 
an outside lawyer. Nor the company 
that calls the meeting. If the customer 
were aware of the restriction, he would 
at least make certain that the trust in- 
strument itself contained a plain state- 
ment of his own intent. 


What Constitutes “Control’’? 


Does stock control mean more free- 
dom of action, or only greater responsi- 
bility? The Supreme Court? in Illinois 
rejected a contention that 95% owner- 
ship of a corporation was the substantial 
equivalent of sole ownership. Though 
minority shares were held by close asso- 
ciates of the decedent, including an ac- 
tive officer of the company, the court 
held that the business was not a “one- 
man corporation,” and imposed severe 
penalties because the executor, when the 


4. In re Nonnast Estate; see August 1939 Trusts 
and Estates 239, and this issue, page 576. 
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company became bankrupt, failed to get 
settlement of debts owed decedent on a 
parity with other creditors. 

This decision affords room for inter- 
esting speculation as to what the court 
might have said if the executor had by 


any device put the interests of the 
estate ahead of the claims of outside 
creditors. This procedure, of course, 
would have hit a snag in the bankruptcy 
laws. But how would it be regarded in 
chancery? In New York there have been 
decisions that “where the business is 
actually in the sole control of a testator, 
his testamentary fiduciary will be held 
to a strict accountability, whether or not 
the formality of incorporation has taken 
place.”> This line of reasoning has been 
carried to the point of requiring an ex- 
ecutor in his accounts to disclose the full 
details about the corporate operations. 

The right of the fiduciary to elect all 
of the directors so that they become 
“merely nominal” and “wholly subser- 
vient’’® has been used as a test of con- 
trol. Again, it has been held that if con- 
trol is sufficient to enable a fiduciary to 
effect a voluntary dissolution, it is on 
all fours with ownership of an unincor- 
porated enterprise. In such case, a trus- 
tee can continue operations of the busi- 
ness only if expressly authorized. In 


5. Matter of Stulman (146 Misc. 861). 
6. Steinberg’s Estate (153 Misc. 339). 


SAN FRANCISCO 


the absence of such express authority, 
he can be held liable for losses incurred 
by the corporation. He can be prohib- 
ited from off-setting losses by the gains 
that may have resulted from his prudent 
exercise of management control. He 
can even be held liable for the worthless 
receivables accepted by the management 
during the period of the trustee’s super- 
vision. If he must, in effect, guarantee 
both the estate and outside creditors, 
why should he ever accept a trusteeship 
that involves a family business enter- 
prise if he is not given both authority 
and exoneration in the instrument of 
trust? 


Confusion or Compromise? 


Our Illinois statutes say nothing spec- 
ific about the operation of a going busi- 
ness. If we think of stock in a family 
corporation as being personal property 
—which clearly it is—the statutes will 
only make “confusion worse confound- 
ed.” “When it is necessary for the pro- 
per administration of the estate” the 
personal property of a decedent must 
be sold “by leave of court,” but if there 
is no necessity for sale to pay claims or 
expenses of administration, or for the 
purpose of proper distribution “the court 
may order the personal estate to be dis- 
tributed in kind.’”? Since the estate 


7. Art. XVIII, Sec. 209, Ill. Prob. Act 1939. 





representative must wait usually more 
than fifteen months from the date of 
death in order to ascertain what Feder- 
al taxes will finally be determined, it is 
evident that in a large estate, made up 
chiefly of stock in a family company, 
the executor or administrator can be in 
an uncomfortable dilemma. He must 
quickly decide whether sale is ‘“‘necessary 
for the proper administration of the 
estate,” and if it is not necessary, should 
apply for an order of distribution in 
order to avoid the risks of continued 
management of the business. But a 
conclusion that sale is not necessary may 
be upset when the bill for Federal taxes 
comes in. In that event, any executor 
who had made distribution, relying upon 
some previous order of the Probate 
Court, would find to his regret that he 
had acted prematurely. 


The common ground for compromise 
will not be found in court orders. There 
must be recognition by all concerned 
that the practical advantages of saving 
“the goose that lays the golden egg” is 
far greater than the satisfaction to be 
expected from litigation that in the end 
merely substitutes judicial opinion for 
statutory uncertainty. The percentage 
of cases that entail law suits is really 
small compared to the cases that are 
smoothly administered. 


Common Denominators 


Aside from service occupations, which 
occasionally can be operated without any 
machinery, 
there are four 
universal ele- 
ments in busi- 
enterprises: 
men, money, 
machines and 
materials. These 
four M’s are the 
four horsemen 
of the balance 
sheet. These 
four factors 
must be aided 
and abetted by- sound marketing and 
merchandising policies and organiza- 
tion. 


> 
> 


“Steering a straight course between 
Scylla and Charybdis!” 
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Strictly speaking, the balance sheet 
will not list men as an asset (baseball 
players may be an exception). In the 
factory and on the payroll, however, men 
will loom large. If they work in a fac- 
tory, they should be visited at their 
benches and lathes. They won’t find it 
convenient to call at the office of a trus- 
tee. If they look like a satisfied lot, 
take steps to keep them satisfied. If 
they give evidence of inefficiency, get rid 
of them. 


No one should realize better than a 
trustee that a laborer is worthy of his 
hire. Pay some attention to the wage 
scales that are in effect in the plants 
that you are required to operate. Take 
advantage of facilities for comparing 
the work done in one plant with the 
results achieved in another. A real con- 
tribution can be made to the average. 
business by the corporate fiduciary who 
draws upon other experiences when ad- 
vising on matters of policy that affect 
the well-being, the efficiency and the mor- 
ale of the men who are on the firing line. 


Every company requires an A-1 man- 
ager. When you find that man, give him 
his head. If he is any good, the men 
will take pride in the fact that they 
work for the company’s customers and 
not for an absentee trustee. If they sus- 
pect that the only objective of the owner 
is to get dividends, they will not long 
retain vitality nor produce profits. In 
short, the Trustee should steer a straight 
course between the Scylla of too much 

interference and 
the Charybdis 
of inattention. 


Chart Record 


An _ indepen- 
dent audit is ad- 
visable immedi- 
ately after ac- 
quiring a new 
business. It will 
measure the 
bank’s responsi- 
bility. If there is 
insufficient working capital, find out 
from the instrument of trust whether 
or not there is power in the fiduciary 
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to invest additional funds or to loan 
new monies. Make certain that no 
personal liability is assumed if, as 
a stockholder, the fiduciary gives ap- 
proval to the borrowing of funds by the 
corporation. Never dip without author- 
ity into the assets of the estate even if 
the purpose is the laudable one of try- 
ing to save the business. 


Make a chart of the company’s record. 
Study the curves on it. If profits are 
anemic, the company may need an infu- 
sion of new blood in the management. 
If the assets are frozen, perhaps a hot 
sales campaign can thaw them out. Get 
the directors together frequently; see 
that they assume their proper share of 
the responsibilities. If money is the 
medicine needed, and the estate cannot 
or ought not in prudence provide the 
funds, the corporate trustee should be 
able to contribute at least some sound 
advice about where and how to get the 
necessary cash and how much to pay for 
it. 
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Modern Methods — and Taxes 


If economies can be effected through 
purchase of new machinery, lend support 
to the management when such purchases 
are recommended. Watch the deprecia- 
tion account and make certain that ade- 
quate reserves are maintained. If there 
seems to be any lack of aggressiveness 
in the management, or an inclination to 
stick to antiquated methods, draw in 
some consultant engineers to survey the 
business. A_ well-equipped corporate 
fiduciary will have access to information 
about market conditions and may con- 
tribute sound opinions concerning pros- 
pective increases or decreases in the 
price of raw materials. It is essential 
to adopt controls that will prevent spec- 
ulation with inventories. 

Closely held corporations have been 
singled out for special attention by the 
Government in its drive to impose pen- 
alty taxes where there have been unrea- 
sonable accumulations of surplus. With 
substantial increases in normal tax rates 
still in prospect and the addition of a 
graduated excess profits tax, dividend 
policies will have to be accommodated 
to new tax burdens. 


New Trust Seminar Started 


The Hartford, Conn., Chapter of the 
American Institute of Banking recently 
held the first of ten bi-weekly meetings 
which will constitute a seminar on trust 
problems. Lynwood K. Elmore, assistant 
trust officer of the Phoenix State Bank and 
Trust Company, is chairman. Practical 
trust problems are being studied under the 
leadership of banking specialists. 

The course of study will be developed 
under three headings: wills, trust inden- 
tures and agency agreements under the 
leadership of Carlos S. Holcomb, vice presi- 
dent of the First National Bank of Hart- 
ford; trust investments under Hector 
Prud’homme, vice president of the Hartford- 
Connecticut Trust Company, and practical 
trust problems and operations under John 
B. Bolles, trust officer of the Travelers Bank 
and Trust Company. 

— 

Miami, Okla.—C. H. Mullendore, cashier 
and trust officer of the First National Bank, 
resigned recently from the Oklahoma Board 
of Agriculture. 
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Taxation Under the New Jurisprudence 
Certainty Yields to Realism and Justice 


LOUIS S. HEADLEY 
Vice President, First Trust Company of Saint Paul, Minnesota 


AR more interesting and significant 

than the slow processes of legislation, 
are the changes in our tax system re- 
sulting from a changing technique of the 
courts. Tax law is but a part of the 
comprehensive law of the land, and un- 
derlying movements in taxation cannot 
be understood without some understand- 
ing of the conflicting ideologies which 
are struggling for supremacy in the 
general field of jurisprudence. 


Old concepts of the nature and end 
of law are being scrutinized in the light 
of modern psychology and social theory. 
Old methods of ascertaining and admin- 
istering law are being tested by their 
consequences. New methods and con- 
ceptions are beginning to appear. The 
change is not superficial and transitory; 
it is deep and will doubtless have per- 
manent effects. 

The old jurisprudence is the direct 
descendent of an authoritarian concep- 
tion of the law. Early jurists assumed 
the existence of an ideal body of prin- 
ciple of universal and eternal validity. 
The most authoritative statement of that 
ideal law was to be found in the pro- 
nouncements of the Church, which in- 
terpreted God’s judgment and God’s 
truth upon earth. To a slightly lesser 
degree, is was to be found in the decrees 
of the state whose leader was divinely 
ordained and guided. And supplement- 
ing these were the writings of inspired 
men. The function of a jurist was to 
interpret and apply the authority; it 
was not to question why. The law de- 
veloped as a set and system of rules. 
Where they were explicit there was no 
room for construction. Where they fail- 
ed expressly to cover a situation, jurists 
had to discover an intention; but al- 
ways the disposition of the particular 


Taken from an address on the general subject 
of trends in taxation, presented at the 11th Mid- 
Continent Trust Conference. 


case had reference to the authoritarian 
law. 


An interpretation once made took on 
the force of an original statement. Thus 
arose the doctrine of the authority of 
decided cases — “Stare decisis, et non 
quieta movere.” It kept society in bal- 
ance; but the quality which made it 
valuable and makes it valuable even to- 
day was not its origin, as many sup- 
posed, but its certainty. Many still sub- 
scribe to the ancient faith that it is 


more important that a law be certain - 


than that it be right. 

In practice the rules have been mould- 
ed to the particular case. The rules have 
never departed far from reality and have 
been essentially just. The fact that the 
system has endured for centuries is evi- 
dence that it has worked reasonably well. 
Men have been able by reference to sta- 
tutes and to the decided cases to know 
in advance the consequences of a course 
of action. By the gradual application of 
ancient principles to new situations they 
have added justice to certainty. 


The New Order — Justice First 


Today a new order has permeated 
every field of thought. The natural 
world was the first to be subjected to 
the demands of science. Preconceptions 
were mercilessly scrutinized. Every- 
thing had to be tested and proved. Val- 
ues were measured by results. Nothing 
was accepted on authority. 


The movement even entered the 
Church. It is not surprising that the 
law at last should have felt the impact 
of the same spirit. It is possible even 
that out of it may come a new and more 
vital jurisprudence. It cannot be ignored. 

As the older jurisprudence placed its 
emphasis on certainty, so the new juris- 
prudence places its on justice, the other 
attribute of a good tax law; and as 
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the old declared that an adequate mea- 
sure of justice could be had with cer- 
tainty, so the new contends that an ade- 
quate measure of certainty can be had 
with justice. In this emphasis on jus- 
tice it is realistic. It declines to be ham- 
pered by traditional formulas or catch- 
phrases. It proposes to get at the sub- 
stance of things, at the expense, if need 
be, of letter and form. Above all, it 
refuses to accept anything on authority; 
every method, every principle, must be 
tested and proved by its results. 


Among the first of the idols to totter 
was the doctrine of stare decisis. If a 
thing had been settled wrongly it ought 
to be disturbed regardless of precedent. 
The value of certainty in the law was 
not ignored; the truth in decided cases 
so far as it appeared sound and in ac- 
cord with experience, was readily ac- 
cepted; but as an authoritarian faith the 
old doctrine was rejected.* 


Greater Discretion for Judiciary 


The preacher of the new faith attacks 
another time-honored maxim. “It has 
been said that a hard case makes bad 
law, but I say that it is bad law which 
is unable to deal justly with a hard case.” 
The trouble is that we have based de- 
cisions on rules and the rules have been 
too general. We have ignored differ- 
ences in an effort to bring cases within 
familiar classes. The solution is to in- 
crease our classifications, to discern the 
differences and to apply an appropriate 
principle to each case . 


Obviously it is not to be expected that 
the Legislature can provide in advance 
for the multifarious situations requiring 
disposition. We must look to the courts. 
Far more discretion must be allowed to 
the presiding judge in applying the law 
to the facts of the particular case. Too 


*The attitude is expressed by Mr. Justice Frank- 
furter in the recent Hallock case, as follows: “We 
recognize that stare decisis embodies an important 
social policy. It represents an element of con- 
tinuity in law and is rooted in the psychological 
need to satisfy reasonable expectations. But stare 
decisis is a principle of policy and not a mechan- 
ical formula of adherence to the latest decision, 
however recent and questionable, when such ad- 
herence involves collision with a prior doctrine 
more embracing in its scope, intrinsically sound- 
er, and verified by experience.” 
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much inportance has been attached to 
the creed that ours is a government of 
laws and not of men. The maxim, it is 
said, has never contained much truth 
or accurately reported the situation. 
The law has always been moulded by the 
courts, in a measure, to meet the partic- 
ular situation. Furthermore the ends 
of justice require individual treatment 
which only the courts can give. This 
does not mean that the judges should 
be free or capricious. There is and 
ought to be an art in the craft of judg- 
ing beyond the mechanical application 
of rules to cases, an art which will ad- 
minister justice with meat and sinew in 
a realistic way. 

A degree of certainty in knowing the 
law admittedly is surrendered for the 
greater justice which it is alleged will 
result. The language of statutes will 
tend to be less precise as more and more 
is left to judicial interpretation. Court 
decisions will furnish no sure guide, for 
classifications will be multiplied and 
cases distinguished. Yet in spite of 
this, the new jurisprudes assure us, a 
sufficient degree of certainty will still 
be possible for one who wants to obey 
rather than to escape the law. Law- 
yers will come to understand the pro- 
cess and be able to advise clients how to 
act. The line between the permissible 
and the unpermissible, between the tax- 
able and the non-taxable, will be clear 
enough. Thus the essential ends of jus- 
tice will be served. 


Some Recent Illustrations of the Change 


All that has gone before is but an in- 
troduction to what follows, and has been 
intended to show the trends in jurispru- 
dence which account for the decisions 
in tax cases to which I will now refer. 
[Mr. Headley then detailed the facts in 
the well-known Sanford and Humphries 
cases, involving the question of when 
does the gift tax attach to a transfer 
of property. See Nov. 1939 Trusts and 
Estates 578.] 

Without analyzing the refinements of 
the Sanford and Humphreys cases, we 
discover a disposition on the part of the 
court to disregard the technical trans- 
fer of ownership involved in a gift and 
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to be governed by more general consid- 
erations. “Taxation,” the court says, 
“ig not so much concerned with the re- 
finement of title as it is with the actual 
command over the property taxed... 
a retention of control over the disposi- 
tion of the trust property, whether for 
the benefit of the donor or others, ren- 
ders the gift incomplete until the power 
is relinquished.” 

The contrast between the old and the 
new judicial methods is more clearly 
illustrated in Helvering v. Hallock. [See 
March 1940 Trusts and Estates 340.] 
The Justices were asked to determine 
whether the language there used more 
nearly resembled that in the Klein case 
or in the St. Louis Trust Company cases. 
They refused the project. In the ses- 
quipedalian words of Mr. Justice Frank- 
furter, “Such an essay in linguistic 
refinement would still further embarrass 
existing intricacies.” 

The majority opinion commented upon 
the identical economic results of the sev- 
eral arrangements. It discovered a “‘con- 
trolling purpose” in the estate tax law 
to tax “not merely those interests which 
are deemed to pass at death according 
to refined technicalities of the law of 
property” but substantially identical eco- 
nomic interests as well. It refused “to 
subordinate the plain purpose of a fiscal 
measure to the wholly unrelated origin 
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of the recondite learning of ancient prop- 
erty law.” A realistic court cannot be 
governed by subtleties. The broad pur- 
pose of Congress must be uniformly 
realized. Stare decisis cannot stand in 
the way and the St. Louis cases were 
overruled. 

The older jurisprudence speaks in the 
dissenting opinion by Mr. Justice Rob- 
erts. For him words have precise mean- 
ings and definite consequences. The will 
of Congress must not be assumed but 
must be found in its enactments. The 
reenactment of a statute is a legislative 
approval of previous court constructions. 
If there are loopholes, it is for Congress 
and not for the court to plug them. 
Moreover, “there are the weightier con- 
siderations that the judgments now ren- 
dered disappoint the just expectations 
of those who have acted in reliance upon 
the uniform construction of the statute 
by this and all other Federal tribunals; 
and that to upset these precedents now, 
must necessarily shock the confidence of 
the Bar and the public in the stability of 
the rulings of the court and make it im- 
possible for inferior tribunals to adju- 
dicate controversies in reliance on the 
decisions of this court.” 


Again, “Economic Consequences” 


One more illustration is Helvering v. 
Clifford. [See March 1940 Trusts and 
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Estates 341.] “Where, as in this case,” 
the court says, “the benefits directly or 
indirectly retained blend so impercept- 
ibly with the normal conception of full 
ownership we cannot say that the triers 
of fact committed reversible error when 
they found that the husband was the 
owner of the corpus for the purpose of 
Section 22 (a).” Here again the court 
was less concerned with precise language 
than it was with the “broad sweep” of 
the statute. The economic consequences 
of the arrangement rather than legal 
title were considered controlling. The 
rationalism of the new jurisprudence put 
the economic substance of the transac- 
tion before the form. 


Again Mr. Justice Roberts dissented. 
His philosophy and that of all followers 
of the older jurisprudence is disclosed 
in the following language: “If judges 
were members of the Legislature they 
might well vote to amend the Act so as 
to tax such income in order to frustrate 
avoidance of tax but, as judges, they 
exercise a very different function. They 
ought to read the Act to cover nothing 
more than Congress has _§ specified. 
Courts ought not to stop loopholes in an 
Act at the behest of the Government, 
nor relieve from what they deem a harsh 
provision plainly stated, at the behest 
of the taxpayer. Relief in either case 
should be sought in another quarter... 
If the contrary were true, the court 
might supply whatever they considered 
a deficiency in the sweep of a taxing 
act. I cannot construe the court’s opin- 
ion as attempting less.” 


Will It Work? 


The new jurisprudence thus has come 
to flower and fruit in the latest decisions 


of the Supreme Court. Its predominant 
characteristics are reasonably clear. Its 
philosophy is one of realism. The Gov- 
ernment must not be fooled. Property 
does not result from man-made rules but 
from the flow of economic benefits; and 
if the burdens of government are to be 
borne on the basis of property, it is just 
that property should be measured in a 
realistic way. Substance must prevail 
over letter, spirit over form. 
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Society must not become enmeshed in 
outworn dogma. Certainty is good but 
justice is more important. The hard 
case must receive special treatment, and 
tax avoidance must be made hard. The 
social purposes of legislation must be 
regarded and given effect. ‘Technical 
considerations” and “niceties of the law” 
must be ignored. The intention of Con- 
gress must be found in the “broad 
sweep” of the language used. And in 
this process the judge must play a new 
and vital part. 


For those schooled in the old philos- 
ophy the new jurisprudence is difficult 
to understand and hard to accept. Others 
will find in it much to commend. It has 
the vitality and realism essential for 
growth. It must be judged in the end by 
its results. And with this we return to 
the point from which we started. Soci- 
ety is in flux. If new methods help to 
keep society in equilibrium they are 
good. If they result in confusion and 
chaos they are bad. Only time and ex- 
perience can give the answer. 


Connecticut Life Insurance and Trust 
Council Holds Question-Box Session 


The second Question Box Period of The 
Connecticut Life Insurance and Trust Coun- 
cil was held at the New Haven Lawn Club 
on November 12 at 6:30 o’clock, with Pres- 
ident William G. Cleaver, vice president and 
trust officer of The First National Bank & 
Trust Company of New Haven, presiding. 
A large group attended. 

Various questions on banking law, insur- 
ance trusts, taxation and accounting were 
discussed at length by the members. In- 
terest centered principally around questions 
of taxation as it relates to inheritance and 
estate taxes and to life insurance proceeds. 

The members of the panel which answered 
the questions were Frank O. H. Williams of 
the Connecticut General Life Insurance Co., 
Hartford, William W. Gager, practicing 
attorney of Waterbury, Emil Monde, Certi- 
field Public Accountant of New Haven, and 
Carlos S. Holcomb, Vice President and 
Trust Officer of the First National Bank of 
Hartford. 

Great interest has been shown in this 
type of meeting, and at this one there were 
requests for similar sessions in the future. 





The Smaller Trust Department 


Its Problems, and Contribution to Trust Service 


CHESTER D. SEFTENBERG 
Vice President and Trust Officer, Oak Park (Ill.) Trust and Savings Bank 


EGARDLESS of the size of our in- 

stitutions, we trust men all have 

the same basic problem: to find out how 
to do six things at once, namely: 


(1) To manage the property of others 
SO as 

(2) To produce the maximum return in 
order to satisfy the beneficiaries, at 
the same time 

(3) To safeguard the integrity of the 
principal for the remaindermen, 
while struggling 

(4) To keep down operating costs and 
expenses, and 

(5) To obtain a reasonable fee so that 
your Trust Department will be able 

(6) To produce a net profit or at least 
break even. 


At the outset let us assume that by 
the “smaller” trust departments we are 
referring to departments with five to 
twenty-five full time trust officers and 
employees. The terms “large”, “small- 
er’, and “smallest” relate solely to the 
physical size of the department. Some 
of the finest examples of intelligent trust 
administration are to be found in the 
files of the so-called “‘small” department. 
That this is recognized by laymen is 
indicated by some of the findings of the 
recent Elmo Roper survey. Men from 
the larger departments have taught us 
men from the smaller institutions what 
we know about efficient, effective admin- 
istration of trust departments. And 
they are as cognizant of the fact that 
the smaller department does have some 
inherent advantages. 


Danger of Details 


A major problem in the operation of 
smaller trust departments is to keep 
the executive officer of the department 
from becoming so enmeshed in operating 
detail as to prevent his having oppor- 


From address at 11th Mid-Continent Trust Con- 
ference, A. B. A. 


tunity to give thought to the broader 
scope of trust department administra- 
tion. 


“The executive officer should be in 
charge of the entire trust department 
and should be the one man in it who at 
all times refuses to allow himself to be 
involved in detail. *** He should be re- 
sponsible for the making of the more 
important executive decisions, and re- 
sponsible only for the prompt and effi- 
cient administration of particular estates 
through his subordinates. To keep in 
close touch with the work of his subor- 
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dinates and at the same time, keep him- 
self free from innumerable details re- 
quires the skill of a real diplomat.’’* 


The smaller the trust department the 
more detail, of necessity, falls on the 
executive officer’s shoulders. Thus it 
becomes a problem for a smaller trust 
department to apportion a division of 
staff duties, and even to provide an ade- 
quate staff to handle details, so as to 
give the responsible trust officer such 
sufficient freedom from detail as to per- 
mit him time for adequate study, 
thought and planning on the broader 
aspects of the administration of the 
trusts in his care. The quality of trust 
service rendered varies directly with the 
amount of thought, study, non-detailed 
attention and imagination which the 
responsible trust officer can give to his 
department and to the trusts in his care. 


“One-Man” Departments 


Nor is the problem caused solely by 
a lack of an adequate staff. A trust 
department, no matter how many offi- 
cers it employs, which is essentially a 
“one-man trust department” is a hazard 
—both to customer and bank. A small 
trust department must recognize a very 
definite personnel problem which can 
only be solved through the adequate 
training of subordinates to assume 
responsibilities and to work as a team. 
Many a winning touchdown has been 
engineered in the closing minutes of a 
game by a second- or third-string quar- 
terback called into the game by some 
emergency. 


At a recent meeting of the Illinois 
Trust Division, Wm. H. A. Johnson, Fed- 
eral Reserve Trust Examiner, said: 


“Management plays an important part 
in minimizing the risks inherent to the 
trust business. It has been observed 
that trust departments are often ‘finan- 
cial wastebaskets for the bank’ or that 
they may be ‘allowed to fossilize under 
some moss-back pensioner.’ Trust offi- 
cers like poets are born and not made; 
as embryo poets are instructed in lan- 
guage and word construction, so too must 
trust officers be trained.” 





*Gwilym A. Price, in address before 12th Mid- 
Winter Conference, A. B. A., Feb. 1931. 
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An aid in eliminating ‘“one-man- 
departmentitis” is the listing of all trust 
accounts, showing the assignment of 


‘each particular account to some one 


member of the department staff, who is 
to become an expert in that particular 
account and who is to be held responsible 
for the proper functioning of the account 
and all matters relating to it. While 
every trust account basically is in charge 
of the executive head of the department, 
he must delegate his duties among his 
staff. Every time some member of the 
department takes an action affecting the 
account, he should make certain that in- 
formation concerning that action clears 
through the one in whom primary 
responsibility for the account rests. 


Fee Competition 


Another major problem for the smaller 
trust department is the collection of an 
adequate and reasonable fee for its ser- 
vices. There is perhaps more of a temp- 
tation for, and certainly more pressure 
on, the small department to cut or shade 
the fee schedule. 


Regardless of the temptation and com- 
petitive pressure, wise is the trust offi- 
cer who holds fast to a fixed schedule 
of fees. The trust department is not an 
eleemosynary institution nor a free ser- 
vice department for the rest of the bank. 
Far better to have a five million dollar 
department earning reasonable, ade- 
quate, standard fees from every trust 
than to have a ten million dollar depart- 
ment, half of whose accounts are not 
paying their way. 


Physical Equipment 


There has seemed to be a widespread 
demand for a uniform system of trust 
department accounting and bookkeeping 
forms. The most efficient bookkeeping 
and accounting system for any one de- 
partment is that system which will work 
best in that one shop, taking into con- 
sideration the particular physical lay- 
out of the department, the size and train- 
ing of the personnel, and the predom- 
inant type or kind of trust business 
handled. To just what minimum stand- 
ards should your system conform? What 
minimum standard of results should we 
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expect to obtain from any system and set 


of records? Desirable as some stand- 
ardization may be, forms and systems 
are not per se the end in themselves, but 
merely the means. 


Any system should provide for easy 
availability, to both the executive and 
administrative divisions of the depart- 
ment, of a listing of assets (a) by trusts, 
(b) by investment concentrations, and 
(c) by chronological duties tickler. 
Every accounting system should provide 
immediate availability of balances, total 
investments of each account and of the 
trust department as a whole, by classi- 
fications.* 


Making and Maintaining Records 


It is absolutely essential that each in- 
vestment asset in the department be 
recorded and indexed or so listed: 


(1) That all assets of a given trust 
are shown under the number or 
name of that trust, 


(2) That all investments are shown 
by concentration so that, for ex- 
ample, one list will show the en- 
tire amount of a particular stock 
or bond held in the department 
in all its accounts, 


(3) By income or principal maturi- 
ties or other chronological duty 
that a duties or date tickler list 
is formed. 


There are systems which require three 
separate operations in making the nec- 
essary cards, sheets or entries for these 
three basic investment records. A tri- 
plicate card or sheet, prepared in one 
operation when an asset is acquired, will 
give all the records necesary for these 
three lists, thus eliminating errors or 
differences in recording. Similarly, 
when the annual reports to the benefic- 
iaries are prepared, an extra copy can be 
made to be used as the basis for an exec- 
utive review of the trust and also as the 
basis for the preparation of the annual 
income tax return. 

Regardless of the size of the depart- 
ment, original documents, such as the 

*c.f. Ralph E. Young, Observations from Trust 


Examinations, reported in October 1939 Trusts 
and Estates 448, and cited by Mr. Seftenberg. 














Missouri's 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 

It administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 








original trust agreement, should never 
be left in the working file. As soon as 
a trust has been accepted and set up, a 
copy, preferably photostatic, should be 
obtained and the original filed for safe- 
keeping with the same measure of pro- 
tection as that afforded investments. 


Where to Keep Them? 


Smaller trust departments are troubled 
with the problem of proper housing and 
maintenance of records; particularly 
with provision for adequate physical 
receptacles for the multitude of docu- 
ments, letters, etc. pertaining to any 
trust. A smaller department may be lim- 
ited in its physical quarters and this is 
cause for even greater care in planning 
the filing equipment for the department. 

Where limited personnel is available 
to the department, it means that the files 
must be conveniently accessible to the 
officers or senior administrative employ- 
ees who are working on a particular 
trust account. Yet these documents must 
be housed in a manner to prevent loss 
and destruction. 
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A filing system is the heart of any 
trust department. The system need not 
be elaborate, so long as each trust is kept 
separate from all others and a uniform 
and definite system of routine followed 
in filing legal papers, investment docu- 
ments, reports, correspondence and mis- 
cellaneous within each trust packet. 

In the smaller departments there is 
more opportunity for and more danger 
of the growth of a tendency to rely on 
human memory rather than on physical 
machinery and written records. A sim- 
ple tickler system must be established so 
that the proper action is always taken 
at the proper time. 

Annual or periodic reports to the trust 
owners and beneficiaries are a protec- 
tion to the Trustee only to the extent 
that the Trustee’s actions are disclosed 
therein. Some have found it convenient, 
and conducive to better understanding 
by the laymen, to summarize the account 
at the beginning of the report, referring 
to following schedules containing the 
detailed information. 

Apparently many of the smaller de- 
partments have had difficulties arising 
from arbitrary and seemingly absurd 
suggestions and demands by some ex- 
aminers, if we are to assume that the 
complaining trust men correctly under- 
stood the examiners. It is most import- 
ant that the relationship be one founded 
on mutual respect and understanding. 


New Business and Advertising 


Few of the smaller departments can 
afford a full time new-business personnel 
and they are limited in the amounts they 
can spend on advertising. The first piece 
of printed matter off the press bears most 
of the total cost. The Illinois Trust Divi- 
sion is attempting to solve this through 
a uniform booklet describing trust de- 
partment practices and policies, for pub- 
lic distribution, which can be person- 
alized for each bank ordering a supply. 
Through such group action the unit cost 
can be materially lowered. 

Another phase of the problem is raised 
by one of my downstate trust friends 
who wrote me as follows: 


“Our greatest problem is to obtain 
new business, which is due principally to 
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our inability to get the local people to 
disclose the extent of their holdings to 
permit us to make a proper analysis of 
the estate. Perhaps because in a com- 
munity the size of our mistakes have 
been made in the past by permitting a 
leakage of information to the public. 


“A good many members of the bar are 
quite jealous of our knowiedge of Wills 
and Trust Agreements and despite as- 
surances to the contrary, continue to ac- 
cuse us of practicing law. In the past 
a few greedy ones would name a mem- 
ber of the firm Executor with himself as 
attorney, or vice versa, and while most 
good lawyers do not want to adopt this 
scheme as a general practice, I believe 
it is becoming more general practice be- 
cause the law business has been so poor 
in the last few years.” 


One thing which causes embarrass- 
ment, is the failure of a Director to 
name his bank in his will. Such omis- 
sions are most apt to be noticed by the 
public, particularly in the smaller com- 
munity. When a man, who has best 
opportunity to know how your depart- 
ment has functioned in actual practice, 
fails to name your bank, an almost un- 
surmountable obstacle is placed in the 
path of your new business. If your Di- 
rectors don’t have confidence in your 
department, how in the world can you 
expect the public to have that confidence? 


Attendance at Conventions 


Another problem is the greater ten- 
dency to become a bit backward, even 
provincial, in one’s attitude on trust 
problems in general and on cooperation 
among trust institutions in particular. 
The men of the larger institutions do 
not need trust conferences as do we 
men of the smaller institutions. Every 
staff meeting of such _ institutions 
amounts almost to a trust conference, 
and every time the officer of a larger 
institution has some problem, he has 
some specialist within his own bank with 
whom to confer. No trust man should 
ever hesitate to request permission to 
attend a conference, in fact, it should 
be unnecessary for him even to have to 
ask—his president should order him to 


go. 
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Opportunity in the Small Trust 


At the recent Illinois Trust Research 
Clinic, Gilbert Stephenson asserted that 
the next ten years would see the elimina- 
tion of those trust departments which 
have proved unprofitable or uneconom- 
ical, and that trust departments “must 
democratize or die***, must prepare to 
handle the small trust or sooner or later 
the big trusts will dry up on us.” 


Because the small department is more 
flexible, and on the whole less expensive 
to operate, it will find itself in a far 
better position to handle the small trust 
on a profitable basis than will the larger 
trust department. This is a field which 
they can well cultivate, but in so doing 
they must perfect their operating routine 
so that they can take advantage of every 
operating economy. 


What’s In a Statistic? 


A growing tendency to doubt the desir- 
ability of continuance of the smaller 
trust department arises from publicity 
attendant to the release of statistical 
surveys, particularly statistics of aver- 
age earnings from releases by national 
and state supervisory authorities and 
banking associations. The fallacy of 
these particular statistics lies in the fact 
that the total earnings of all trust 
departments (in the bank size class) is 
divided by the total number of banks, 
including those without trust depart- 
ments, and a misleading estimate of the 
earning power of the smaller trust 
department thus results. 


To illustrate the general situation may 
I cite the opening paragraphs of an edi- 
torial in the June, 1939 issue of Trusts 
and Estates, The statistics quoted are 
not based on the misleading formula and 
represent “average gross earnings per 
trust department.” In dealing with any 
trust statistics, however, we must re- 
member that the size of the bank, either 
as to capital or deposits, does not per 
se determine the size of the trust depart- 
ment; and that there are many banks, 
listed as having trust departments, 
which have trust departments in name 
only, perhaps receiving a fee or two for 
some nominal fiduciary function. (In- 
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cidentally, Trusts and Estates has in the 
past often emphasized the present “sorry 
hodge-podge” of trust department sta- 
tistics and is at present having an ex- 
pert prepare an article on the whole 
question of trust statistics) : 


“The small, unprofitable (and usually, 
as a consequence, part-time) trust de- 
partments are undergoing a hypercritical 
surveillance, not only by hundreds of 
bank presidents, but by banking and 
trust associations in all parts of the coun- 
try. It is a rather amazing fact that 
804 of 1,543 active trust departments in 
all national banks had average gross 
earnings per trust department of be- 
tween $419 a year in banks with capital 
of $25,000 to $2,752 in those with capi- 
tal between $100,000 and $200,000. If 
this ratio applies to state banks and trust 
companies as well, half of the trust de- 
partments of the country are not earning 
enough to pay the salary of even one of- 
ficer or to justify the trouble, liability 
and attention which the responsibilities 
necessitate.” 
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LINCOLN-ALLIANCE 


BANK AND TRuST COMPANY 


Rochester, N. Y. 


Member Federal Deposit Insurance Corporation 
Member Federal Reserve System 





“That is the sad awakening from the 
dream of many small town bankers that 
opening a trust department was a sure 


way to easy profits, and the general . 


query now is ‘What can we do to stop 
the operating loss and get out of a diffi- 
cult situation, without loss of other busi- 
ness or good will?’ In some cases, the 
only thought is to liquidate accounts by 
transfer to substitute fiduciaries. Un- 
fortunately, some will not face the issue 
squarely and endeavor to retain a few 
accounts which they think profitable and 
hang on to their trust powers in the mis- 
taken belief that they can pick and 
choose only the profitable future busi- 
ness. Others do a great deal of ‘mouth- 
ing’ about the undesirability of a trust 
department but will make no honest ef- 
fort to either build an adequate service 
or close out the department.” 


Certain figures presented at Mr. 
Stephenson’s Trust Clinic would indicate 
that many or at least quite a few of our 
smaller trust departments are operating 
more profitably and more efficiently, in 


the sense of the ratio between profit . 


earned per $1,000 of trust assets handled, 
than the large metropolitan trust depart- 
ments. 


The solution of this problem, arising 
from a misunderstanding and miscon- 
ception as well as a lack of understand- 
ing of the actual operating results of the 
smaller trust departments, might well 
be attempted by state trust associations 
and trust divisions through a more 
accurate fact finding survey of the actual 
results among the smaller departments, 
eliminating entirely any figures from 


or consideration of those banks which 
do not have trust departments. 


Dispel the Inferiority Complex 


The chief problem among the men of 
the smaller trust institutions seems to be 
a tendency toward an inferiority com- 
plex arising from a size consciousness. 


I have visited trust departments tuck- 
ed away in a remote and inaccessible 
corner of a bank—out of sight as though 
the Directors were ashamed of the 
department and were hiding the family 
skeleton. In the main, trust men them- 
selves have been more or less responsible 
for this situation. Unless and until you 
rid yourselves of a size conscious infer- 
iority complex, your trust department 
will never be able to function at its 
highest efficiency and deliver its highest 
grade of service. 

Trust Officers must assume their right- 
ful positions among the senior officers 
of the bank. They must prove without 
doubt to the operating heads of their 
banks the wisdom of the maintenance of 
a trust department. And they must at 
all times keep their departments free 
from domination by any other depart- 
ment of the bank. They must remain 
free agents to serve, first and completely, 
the trust beneficiaries, and only after 
that, the bank. 





The 1941 convention of the American 
Bankers Association will be held at Chicago 
September 28 to October 2, it was an- 
nounced recently by P. D. Houston, A.B.A. 
president, who is chairman of the board 
of the American National Bank, Nashville. 
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“It has been my opinion, thai he who receives an estate from his ancestors is under 
some kind of obligation to transmit the same to their posterity.”—Benjamin Franklin. 


Earle W. Evans 
Former Bar Association Head 


The First National Bank of Wichita, Kan- 
sas, was named executor and trustee in the 
will of the late Earle Wood Evans, former 
president of the American Bar Association 
and director of several large industrial cor- 
porations. Several times during his pro- 
fessional career he attracted wide public 
attention by demanding a crusade to drive 
the crooked lawyers out of the profession. 
As president of the Bar Association he 
urged closer cooperation among the various 
bar groups to promote improvements in gov- 
ernment and the administration of justice. 
Mr. Evans was admitted to the Kansas bar 
in 1894 and was formerly president of the 
Wichita Bar Association and the Wichita 
Chamber of Commerce. He held these posts 
prior to his election as president of the 
American Bar Association in 1933. 


Ernest R. Behrend 
Hammermill Company Head 


Virtually every Erie, Pa. charitable group 
and organization will receive generous be- 
quests from the estate of the late Ernest R. 
Behrend, president of the Hammermill 
Paper Company, who left an estate esti- 
mated for probate purposes at “over $100,- 
000.” Actually it is expected to run into 
millions when the final inventory is filed. 
Employees: of his household and other as- 
sociates are also remembered in Mr. Beh- 
rend’s will, which provides that all of his 
personal property should go to his widow 
Mary Brownell Behrend, and the residue 
of the estate, after payment of legacies and 
expenses, is to go to Bankers Trust Com- 
pany of New York in trust for Mrs. Beh- 
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rend. The Trust Company was also named 
co-executor with the widow. Sizable trust 
funds were also established for a brother 
and a sister. 


Along with his father and brother, Mr. 
Behrend founded the paper company 42 
years ago. They were pioneers in many 
new manufacturing processes and grew to 
be one of the leaders in the field. Among 
his many activities, Mr. Behrend was vice 
chairman and one of the founders of the 
National Industrial Conference Board and 
was one of the first industrialists in the na- 
tion to promote friendly relations between 
employer and employee. 


Joseph M. Wilson 
Ex-Senator and Financial Leader 


Joseph Marcelin Wilson, a leader for 
many years in Canadian financial and bank- 
ing circles, named the General Trust of 
Canada, two relatives and Mr. Charles 
St-Pierre, general manager of the Canadian 
National Bank of Montreal, co-executors 
and co-trustees under his will. The estate, 
which consists almost exclusively of stocks 
and bonds, will be distributed among his 
wife and children, with remainders to his 
grandchildren. In 1911 Mr. Wilson was 
appointed to a seat in the Canadian Senate, 
at which time he took an active part in the 
public and financial life of the country. He 
was for a long time president of the Cana- 
dian National Bank, before helping to found 
and head the General Trust of Canada of 
which he was president at the time of his 
death. He was a director of the Canadian 
Pacific Railway, Montreal Light, Heat and 
Power Consolidated and many other large 
corporations. 














James O. Thompson, Jr. 
Textile Manufacturer 


The First National Bank of New 
Bedford, Mass. qualified as executor under 
the will of the late James O. Thompson, Jr., 
a prominent leader in the New Bedford and 
Fall River textile industry for more than 
forty years. Entering the cotton business 
in 1892 as a mill worker, Mr. Thompson 
rose to the superintendency of the Wam- 
sutta Mills. After association in various 
executive capacities with many of the 
largest textile mills in New England, he 
resigned his job in 1938 to become a con- 
sultant in textile affairs. Mr. Thompson 
was also a director of many industrial and 
commercial enterprises in the northeast. 


A. S. Pattullo 
Philanthropist 


A. S. Pattullo, an old time resident of 
Portland, Oregon, who contributed much to 
its business and educational life, named the 
United States National Bank of that city 
executor and trustee of an estate substan- 
tially in excess of $100,000. Mr. Pattullo 
left the bulk of his estate to his widow and 
left an annuity of $25 a month for five years 
and a $500 cash bequest to his personal 
secretary. $5,000 goes to the First Pres- 
byterian Church as a permanent endow- 
ment with the income going to Oregon State 
College and the University of Oregon stu- 
dents for Christian education. The re- 
mainder of the estate is held in trust for 
the widow with the residuary beneficiary 
being the First Presbyterian Church of 
Portland. 


John J. O’Leary 
Former Member of Chicago Board of Trade 


The Northern Trust Company of Chicago 
was appointed executor and trustee of the 
estate of the late John J. O’Leary, for many 
years, before his retirement, an active mem- 
ber of the Chicago Board of Trade. After 
the payment of a bequest of $1,000 to the 
Pastor of the Holy Name Cathedral in 
Chicago; $5,000 each to a nephew and two 
nieces and $10,000 to a sister, Mr. O’Leary 
directed that the rest of the estate, which 
amounted to more than $600,000 in personal 
property, practically all of which was in 
cash, should be held in trust for the life of 
his widow and a daughter, to whom the 
trustee is directed to pay $500 a month out 
of income or principal. Upon the death of 
both the trust is to be distributed to the 
daughter’s descendants. 
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W. E. Foster 
Sugar Executive 


W. Edward Foster, vice chairman of the 
board of directors of the American Sugar 
Refining Company, one of the world’s lead- 
ing sugar refining companies, named his 
widow Mrs. Rebecca Clarendon Foster, and 
the Hackensack (N. J.) Trust Company, of 
which he was a director, co-executors of his 
estate. Mr. Foster, who was also a former 
president of American Sugar and had been 
associated with the company for 56 years, 
was one of the leading figures in the domes- 
tic sugar industry. Always prominent in 
civic and philanthropic affairs, he was a 
member of the Chamber of Commerce of 
the State of New York, a governor of the 
Hackensack Hospital and Young Men’s 
Christian Association. During the World 
War Mr. Foster was chairman of the Liberty 
Loan and Red Cross drives in Hackensack. 


James Sumner Jones 
Department Store Executive 


Brig. Gen. James Sumner Jones, during 
the World War a member of the staff of 
John J. Pershing in France, named the Se- 
curity Trust Company of Wheeling, W. Va., 
of which he was president at the time of 
his death, executor and trustee of an estate 
appraised at an excess of $700,000. In ad- 
dition to his bank post General Jones was 
vice president and general manager of 
Stone and Thomas, Inc., a department store 
founded over 100 years ago by his grand- 
father, and a Ranking Officer in the West 
Virginia Reserves. 






James P. Goodrich 
Former Governor of Indiana 


Farmer, lawyer, business man and politi- 
cal leader, James Putnam Goodrich, Gover- 
nor of Indiana from 1917 to 1921 and an 
active figure in national politics for more 
than forty years, was Indiana’s “favorite 
son” candidate for the Republican Presi- 
dential nomination at the 1920 Chicago con- 
vention. Subsequently he went to Russia as 
the emissary of President Harding and as 
the agent of the American Relief Adminis- 
tration headed by Herbert Hoover. 

An attorney by profession, he rose rapidly 
in Indiana politics from precinct committee- 
man to chairman of the Republican State 
Committee, and later, for ten years, was 
a member of the Republican National Com- 
mittee. His business interests began to 
expand as rapidly as his political interests, 
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as he assumed ownership of two mines and 
control in the affairs of two public utility 
companies. In addition he became presi- 
dent of the Peoples Loan and Trust Com- 
pany of Winchester, Ind., which has been 
appointed by the court as administrator of 
his estate. 


Henry Horner 
Governor of Illinois 


Governor of the State of Illinois since 
1933, Henry Horner named his cousin Rob- 
ert Straus, his uncle Eli M. Straus and his 
brother James Levy, executors of an es- 
tate valued at approximately $50,000. The 
inventory did not include the Governor’s 
fine collection of Lincolnia for which he 
was known nationally. Governor Horner, 
who never married, left two specific be- 
quests of $5,000 each to any charity select- 
ed by the executors and to Mrs. James F. 
Cornwall, for many years his secretary. 
Two brothers were given a life interest in 
real estate valued at about $10,000 and be- 
quests of $500 each were made to children 
of eleven cousins. 

Prior to his election to the highest execu- 
tive post in the State, he had been on the 
bench of the Cook County Probate Court 
for eighteen years. His was the “busiest 
court in the world.” On it rested the re- 
sponsibility for the management of all the 
estates and inheritances of a population of 
3,000,000 persons. A ruling he will long 
be remembered for was one made in 1919 
when he declared that the estates of war 
veterans would be handled in his court 
without fees. 


Dr. C. A. Richmond 
Educator 


Dr. Charles Alexander Richmond, author, 
lecturer and former president of Union Col- 
lege, Schenectady, N. Y., named his wife 
Sarak Richmond, sole beneficiary and execu- 
trix of his estate. The will provided that 
in the event his wife predeceased him, the 
estate would revert, share and share alike, 
to his two daughters. Dr. Richmond served 
as president of Union College and as chan- 
cellor of Union University from 1909 to 
1929. Under his administration the endow- 
ment and enrollment made new high re- 
cords, the physical plant of the University 
was improved and a distinguished faculty 
was selected. Dr. Richmond was president 
of the State College Presidents Association 
and the Association of American Colleges. 


Francis S. Brown 
Lawyer 


Francis Shunk Brown, a practicing at- 
torney for more than sixty years and for- 
mer Attorney General of Pennsylvania, 
named a son, Judge Francis S. Brown, Jr., 
and a daughter, Anna Haines, executors of 
his estate. He was a former chancellor of 
the Philadelphia Bar Association. Since 
1903 he had been a non-salaried member of 
the Board of City Trusts, administrator of 
the $89,000,000 Girard Estate and for the 
last nine years had been its president. In 
1930 Mr. Brown sought the governorship of 
Pennsylvania but was defeated at the Re- 
publican primary by Gifford Pinchot, who 
was elected. 


Pierre Lorillard 
Head of Tobacco Firm 


Pierre Lorillard, son of the founder of 
Tuxedo Park, N. Y., who followed his father 
as active head of the tobacco firm of P. 
Lorillard Company until it was merged with 
the American Tobacco Company, named 
Lewis Spencer Morris of New York City 
and Lucius Wilmerding of Far Hills, N. J., 
executors and trustees under his will. Like 
his father, whose enduring fame was con- 
nected with the turf, despite his important 
position in the tobacco industry, Mr. Loril- 
lard was keenly interested in sports. His 
father was the first American to win the 
English Derby and both he and his son did 
much to spread the fame of the American 
race horse all over the world. 


Granville Bates 
Actor 


Granville Bates, motion picture character 
actor, whose career carried over forty years 
on the stage and screen, made three specific 
bequests in a will dated July 18, 19389. He 
left $10,000 to his widow Josephine Weller 
Bates, $5,000 to a nephew Junius L. Earl, 
and $1,000 to Pearl Bates, a former wife. 
All of the rest, residue and remainder of 
the estate is bequeathed to Amanda Lister, 
sister of the decedent, who is named as ex- 
ecutrix in the will. Mr. Bates, whose dour 
characterizations of business men and jur- 
ists made audiences roar with laughter, be- 
gan his motion picture career six years ago 
after appearing in a long line of stage suc- 
cesses. 








ARKANSAS 


Texarkana—JAMES BRYANT, trust of- 
ficer of the State National Bank of this city, 
resigned recently to accept an executive 
position with the First Federal Savings and 
Loan Association in Texarkana. 


DISTRICT OF COLUMBIA 


Washington—HANS W. IRELAND was 
advanced from assistant treasurer to treas- 
urer of the American Security and Trust 
Company. 


IOWA 


Sioux City—R. H. WHEELOCK, former 
vice president and cashier of the First 
State Bank at Mapleton, was recently elect- 
ed a vice president of the Security National 
Bank of this city, to succeed the late Delko 
Bloem. 


MINNESOTA 


Minneapolis—The First National Bank 
and Trust Company has announced two im- 
portant but wholly unrelated changes in its 
official staff. WILLIAM J. STEVENSON, 
vice president and trust officer of the bank, 
has announced his intention to retire from 
active duty on January 1, 1941. He will 
continue on the bank’s staff in an advisory 
capacity for several months. MALCOLM 
B. McDONALD, Minneapolis attorney, has 
been appointed general counsel of the bank. 


NEW JERSEY 


Newark—ROBERT G. COWAN was re- 
cently elected president of the National 
Newark and 
Essex Banking 
Company to 
succeed 
Charles Leroy 
Farrell, who 
died last 
month. Mr. 
Cowan is only 
35 years old 
and has been 
with the bank 
since October 
1938, before 
that having 
served eleven 





years with the 


Federal Re- ROBERT M. COWAN 





Personnel Changes in Trust Institutions 


serve Bank of New York. SPENCER S. 
MARSH, formerly vice president and a 
director, was made chairman of the board, 
a new post. GUSTAVE E. WIEDENMAY- 
ER was appointed cashier. 


Union City—CLARENCE G. MEEKS, 
senior vice president of the Hudson Trust 
Company, was recently designated acting 
president to succeed the late J. H. P. Reilly. 
He will serve in this capacity until the an- 
nual election next year. Mr. Meeks has 
been with the trust company for 24 years. 


NEW YORK 


New York—The Guaranty Trust Company 
announced recently the appointment of 
JOHN W. MOXON as an assistant trust of- 
ficer at the main office. 


NORTH CAROLINA 


Greenville—LT. J. H. MOYE, trust officer 
of the Guaranty Bank and Trust Company, 
who has been connected with Battery “A,” 
113th Field Artillery, North Carolina 
National Guard, has been given a leave of 
absence for a year’s active duty at Fort 
Jackson, Columbia, S. C. 


OREGON 


Portland—A. L. POWERS has been elect- 
ed assistant vice president of the United 
States National Bank and will assume du- 
ties at the Head Office in Portland. H, W. 
DICKSON, present assistant manager of 
the Pendleton Branch will succeed Mr. Pow- 
ers as manager and RAYMOND L. EL- 
LIOTT, who joined the executive staff of 
the Branch on Oct. 15 as co-assistant man- 
ager, will step into Mr. Dickson’s position. 


PENNSYLVANIA 


Kingston—The Kingston National Bank 
has announced the election of Dr. J. E. 
SCHEIFLY as president of the institution, 
to succeed the late Edward M. Rosser. 

Pittsburgh—GWILYM A. PRICE, presi- 
dent and director of the Peoples-Pittsburgh 
Trust Company, has been elected a director 
of the First National Bank of this city. 

Philadelphia—CHARLES S. KRUMRINE 
has been elected president of the Liberty 
Title and Trust Company. Mr. Krumrine, 
who was formerly vice president, succeeds 
John N. Fort, Jr., who becomes chairman 
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of the board. J. EMERSON FLEMING, 
secretary, was elected vice president, and 
FRANK D. BAIN, a director, was named 
secretary. 


Scranton—EDGAR A. JONES, vice presi- 
dent of West Side Bank and of Scranton- 
Lackawana Trust Company, has succeeded 
the late Willard Matthews as president of 
the former institution. Mr. Jones is a past 
president of the Pennsylvania Bankers As- 
sociation. 


Stroudsburg — FREDERICK PALMER, 
JR., was elected to the newly created post 
of executive vice president of the Strouds- 
burg Security Trust Company. 


Towanda—WALTER D. EVANS has 
been elected president and trust officer of 
the Citizens National Bank. Mr. Evans is 
vice president of the Merchants & Business 
Men’s Fire Insurance Co. 


VIRGINIA 


Newport News—G. FRANKLIN LENZ 
was elevated from executive vice president 
and cashier to president of the Citizens 
Marine Jefferson Bank. He succeeds L. U. 
Noland, who resigned to avoid an interlock- 
ing directorate. 


a 


Trust Institution Briefs 


San Francisco, Cal—Parker S. Maddux, 
president of the San Francisco Bank, served 
during the recent presidential election as 
chairman of the finance committee for the 
northern California campaign of Roosevelt 
and Wallace. Mr. Maddux played an im- 
portant part in the financial organization 
of both the 1939 and the 1940 Golden Gate 
International Expositions and recently, as 
a contribution to national defense, an- 
nounced that any employe of his bank ac- 
tively engaged in the National Guard or 
organized reserves would be granted full 
pay during his 30 day leave, in addition to 
his regular vacation period. 


Glasgow, Ky.—The Federal Reserve 
Board announced recently that the New 
Farmers National Bank has been granted 
limited trust powers. 


Kansas City, Mo.—James M. Kemper, 
president of the Commerce Trust Company, 
announced that the Union Avenue Bank of 
Commerce, with deposits of a million dollars, 
has been absorbed by his institution, which 
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owns more than 90% of the Union through 
ment Company. 

Joliet, Ill—The Board of Governors of 
the Federal Reserve System recently an- 
nounced the granting of trust powers to the 
Union National Bank and Trust Company. 

Wadesville, Ind.—The Indiana State De- 
partment of Financial Institutions recently 
approved the organization of a new state 
bank, the Farmers Bank and Trust Com- 
pany. The new bank succeeds the Farmers 
National Bank of Wadesville. 


Malden, Mass.—Harry W. Fenn, vice 
president and trust officer of the First Na- 
tional Bank, has rounded out half a century 
of service with the institution which he has 
helped to grow from a bank with $500,000 
of assets to one with assets of $9,000,000. 


Rochester, N. Y.—William H. Stackel, 
vice president and trust officer of the Se- 
curity Trust Company, has been retained 
as chairman of the Committee on Trust 
Functions of the New York State Bankers 
Association. 


Winston Salem, N. C.—The Wachovia 
Bank and Trust Company was winner of 
the Socrates High Award for the year in 
the annual competition among several hun- 
dred banks, sponsored by Bank Ad-Views, 
to determine the best advertising program 
of the last twelve months. 


Du Bois, Pa.—Consolidation of the Peo- 
ple’s State Bank and the Union Bank & 
Trust Company has been effected. The in- 
stitution will henceforth operate as the Un- 
ion Banking & Trust Company. 


Niagara Falls, Ont.—The Fidelity Trusts 
Company of Ontario and the Guaranty 
Trust Company of Canada, recently issued 
an official announcement that their directors 
have entered into a provisional agreement 
for the merger of the two companies. The 
combined company will continue under the 
name of Guaranty Trust Company of Can- 
ada and will maintain its present offices at 
Toronto, Windsor and Niagara Falls, Ont. 


Toronto, Ont.—The stockholders of the 
Trusts and Guarantee Company confirmed 
and the Lieutenant-Governor, by Order-in- 
Council, recently approved a write-down of 
capital to provide for adjustments bringing 
certain assets to actual present-day values. 
Shares will be exchanged on a one-for-two 
basis, allowing for a 50% capital write- 
down. This change will only affect the 
shareholders’ capital. Actually assets be- 
hind estates, trust and agency accounts, as 
well as guaranteed investment funds, will 
be strengthened by this action. 
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London, England—W. J. Hinton, director 
of studies of the London Institute of Bank- 
ers, who has been working for the Ministry 
of Information since last March, has now 
been seconded indefinitely to that Ministry. 
Mr. Hinton is author of the article “Train- 
ing for British Trusteeship” in the May 
1940 issue of Trusts and Estates. 





Committee on Trust Investments 
Added By A.B.A. Trust Division 


President Carl W. Fenninger of the 
Trust Division of the American Bankers 
Association, recognizing the growing sig- 
nificance of trust investment problems, ap- 
pointed, immediately after the recent an- 
nual meeting of the division, a Special Com- 
mittee on Trust Investments. C. Alison 
Scully, vice president, Bank of the Manhat- 
tan Company, New York City, was chosen 
chairman. Other members of the committee 
are as follows: Edward L. Bigelow, vice 
president, State Street Trust Company, Bos- 
ton; Robert S. Drew, vice president, Con- 
tinental Illinois National Bank and Trust 
Company, Chicago; James E. Shelton, vice 
president and chairman of the Executive 
Committee, Security-First National Bank of 
Los Angeles; Arthur F. Young, vice pres- 
ident and trust officer, National City Bank 
of Cleveland. 

The respective chairmen of other Trust 
Division committees, as announced by Mr. 
Fenninger, who is vice president of Prov- 
ident Trust Company of Philadelphia, as 
follows: 

Costs and Charges: Henry A. Theis, vice 
president, Guaranty Trust Company of New 
York. 

Federal Legislation: Sidney F. Taliafer- 
ro, vice president and trust officer, The 
Riggs National Bank, Washington, D. C. 

Fiduciary Legislation: Roy C. Osgood, 
vice president, The First National Bank of 
Chicago. 

Taxation: William A. Stark, vice pres- 
ident and trust officer, The Fifth Third 
Union Trust Company, Cincinnati. 

Relations with Life Underwriters: Roy 
H. Booth, assistant trust officer, The Na- 
tional Shawmut Bank of Boston. 

Relations with the Bar: Raymond H. 
Trott, vice president, Rhode Island Hospital 
Trust Company, Providence. 

Trust Education: James W. Allison, vice 
president, Equitable Trust Company, Wil- 
mington, Del. 


TRUSTS and ESTATES—November 1940 


Trust Information: Towner Phelan, vice 
president, St. Louis Union Trust Company. 

Operations for Trust Departments: R. 
M. Kimball, secretary, Continental Illinois 
National Bank and Trust Company, Chica- 
go. 

Common Trust Funds: Walter Reid 
Wolf, vice president, City Bank Farmers 
Trust Company, New York City. 

Trust Department Personnel Nomencla- 
ture: Frank G. Sayre, vice president, 
Pennsylvania Company for Insurances on 
Lives and Granting Annuities. 

Liability Insurance for Fiduciaries: Rob- 
ert G. Stephens, vice president, Central 
Hanover Bank and Trust Company, New 
York City. 

Trust Policies: Frederick A. Carroll, 
vice president and trust officer, The Na- 
tional Shawmut Bank of Boston. 


—————— 


In Memoriam 


William MacAlister, Jr. 


William MacAlister, Jr., an assistant 
secretary in the trust department of the 
Irving Trust Company of New York, died 
on October 26 at the age of 57. He was 
with the banking house of William A. Read 
and Company, 1905-07, and the next five 
years served in the Navy as a paymaster. 
In 1918 he became assistant secretary of 
the Columbia Trust Company, which was 
merged with the Irving Trust five years 
later. 


George Wythe Watt 
George Wythe Watt, president of the 
Richmond Savings Bank and Trust Com- 
pany, died recently, after a long illness, at 
the age of 63. Mr. Watt had been active 
in Richmond financial circles for the last 
forty years. 


James H. P. Reilly 

James H. P. Reilly, president of the Hud- 
son Trust Company of Union City and Ho- 
boken, N. J., died on November 6, at his 
home in Montclair. He was seventy-one 
years old. Mr. Reilly was a commissioner 
of the Hoboken Public Library and former 
president of the Hudson County Bankers 
Association. 


Clarence G. Comforth 

Clarence G. Comforth, vice president and 
trust officer of the Seymour, (Conn.) Trust 
Company, died on November 13. He had 
been in failing health since last June. 
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Bigesta of Selected Articles 





Estate Taxation of “Interim” Income 


PETER GUY EVANS. Tazes, Nov. 


This able article discusses the conflict in 
the decisions of the lower Federal courts 
with regard to whether or not, in the case 
where the executor or administrator elects 
to have a decedent’s estate valued as of 
one year after the date of death, income 
earned and collected within the year is to 
be included in the gross estate. Mr. Evans 
contends that the Regulations, which an- 
swer this question in the affirmative, have 
no basis therefor in the statute, nothing 
in its legislative history indicating in the 
slightest a Congressional intent to include 
such income. Before the Supreme Court has 
finally ruled on this point, the author sug- 
gests that taxpayers should not file claims 
for refund too soon, but wait as long as 
possible in the hope of a favorable decision 
in the meantime, and similarly with insti- 
tution of suits. 


Beneficiary Problems of Non-Trustee 
Partnership Insurance Agreements 


H. BARTON OFF. 
terly, July. 


Temple University Law Quar- 


Although it is estimated that partner- 
ship insurance agreements excluding a 
trustee outnumber such trust agreements 
by five or even ten to one, there is a dearth 
of material on the former, which this article 
is intended to remedy, at least in part. 
Mr. Off discusses the four possible choices 
of beneficiary of the policy proceeds, and 
treats the advantages and disadvantages of 
each. Since all four are objectionable for 
one reason or another, the author offers 
what he considers to be “a more suitable 
solution.” 
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The Apportionment of Death Taxes 


GEORGE F. KARCH. Harvard Law Review, 

Nov. 

This article is based upon a thesis sub- 
mitted in 1940 to the Graduate School of 
Banking, American Bankers Association. It 
analyzes the law relating to the apportion- 
ment of federal and Ohio death taxes among 
the estate beneficiaries. Mr. Karch empha- 
sizes the importance of proper clauses in 
wills and trusts, and suggests a desirable 
apportionment statute. 


Valuation of a Possibility of Reverter 
under the Hallock Case 


EWING EVERETT. Tazes, Oct. 


This excellent article analyzes the ques- 
tion left open in the now famous case of 
Helvering v. Hallock: to what extent will 
the trust corpus be included in the gross 
estate of a decedent who held a possibility 
of reverter. Mr. Everett concludes that it 
is fairly certain that the full value of the 
corpus will not be included, and that only 
the actual value of the contingent interest 
retained should be taxed. 


Bankruptcy 


University of Pennsylvania Law Review. Nov. 


This Bicentennial Celebration Volume is 
devoted largely to a symposium on bank- 
ruptcy. The four leading articles, by out- 
standing authorities, are titled, “The Na- 
ture of Bankruptcy,” by Max Radin; “Am- 
biguities in the Chandler Act,” by John E. 
Mulder; “General Principles of Plans of 
Corporate Reorganization,” by John Gerdes; 
and “Some Problems of Policy and Pro- 
cedure in the Conduct of Reorganization 
Proceedings,” by Carlos L. Israels. 








New Books 
TRUST BUSINESS IN COMMON LAW COUNTRIES 


GILBERT T. STEPHENSON. Published by American Bankers Assn. $5.00. 


Reviewed by Louis S. Headley 
Vice President, The First Trust Company of Saint Paul, Minn. 





HAVE just completed an examination 

of every page, every paragraph, and vir- 
tually every word of Gilbert T. Stephenson’s 
911 page treatise on Trust Business in Com- 
mon Law Countries. As I reverently close 
the book, I am moved to say, as King James 
said of Bacon’s “Novum Organum,” that 
“Like the Peace of God it passeth all un- 
derstanding.” 

Lack of comprehension is not of the ma- 
terial, of which I shall speak presently, 
but of the diligence and skill which has 
been expended by the author in its assembly 
and organization. 


Mr. Stephenson is known to all students 
and practitioners of trusteeship in the com- 
mon law world; his studies on the coun- 
terpart of trusteeship in the civil law, the 
subject of a forthcoming volume, will fur- 
ther extend his fame. He is a lawyer, a 
one time trust officer, a teacher and au- 
thor, and now Director of the Trust Re- 
search Department of the Graduate School 
of Banking of the American Bankers Asso- 
ciation. His wide knowledge of the bus- 
iness of trusteeship can be explained only 
by this background; the labor and self- 
discipline necessary to bring it together 
can be accounted for only by the character 
of the man himself. Someone has said of 
Gilbert Stephenson that to write a book is 
his conception of a vacation. 


Simply to clear the record, let is be 
known that in Sierra Leone, in British 
Somali, in Anglo-Egyptian Sudan, in Tan- 
ganyika, in Uganda, in Kenya, in Bechuan- 
aland, in Nyasaland, and even in Zululand, 
trust business is as rare as are snakes in 
Ireland. A germ has been discovered in 
Nigeria and along the Gold Coast, and a 
semblance in British South West Africa. 
The movement, however, does not yet re- 
quire treatment. 


UT elsewhere throughout common law 
countries the business of trusteeship 

has become thoroughly established and has 
developed the policies and practices which 
are the subject of this exhaustive study. Be- 
cause of their general similarity, Mr. 
Stephenson has been able to adopt a synop- 
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tic treatment of the whole under fifteen 
separate divisions, (1) Historical back- 
ground, (2) Trust Institutions, (3) Trust 
Functions, (4) Trust Policies, (5) Trust 
compensation, (6) Trust legislation, (7) 
Trust statistics, (8) Trust earnings, (9) 
Trust supervision, (10) Trust promotion, 
(11) Trust education, (12) Trust literature, 
(13) Trust associations, (14) Trust 
branches, and (15) Distinctive features. 


A person interested in any one subject 
can readily find the practice and experience 
of ‘a dozen countries with respect thereto 
by easy reference; or if he wants a compre- 
hensive picture of trust business in any 
one country he will find it discussed under 
these headings. 


HILE “historical background” may 
have developed different “trust pol- 
icies” and “distinctive features,” there is 
enough in common to make this compara- 
tive study of practical value. Thus, it is 
helpful to compare methods and rates for 
charging fees and to find that in the 
United States we are not greatly different 
from our sister commonwealths. While basic 
fees in this country seem on the whole 
somewhat higher than elsewhere, extra 
charges depending on activity, appear more 
frequently, especially in England, than they 
do here. Nowhere is the business highly 
profitable. 


Comprehensive Trustee Acts, setting out 
at length the powers of trustees, seem much 
more common and complete elsewhere than 
in most of the United States. We have 
much to learn at this point. 

While trust functions do not differ wide- 
ly, certain activities such as that of 
“standing-by, attorney in fact,” in Canada, 
and the more frequent appointment of cor- 
porations as liquidator, receiver, trustee in 
bankruptcy, in some places are suggestive. 

Basic policies against self dealing, con- 
cerning balance between income and secur- 
ity in the investment of funds, about the 
retention of the family solicitor, and the 
like, are much the same the world over. 
Fidelity and loyalty mean the same thing 
under all flags. 
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Government supervision seems more com- 
mon in the United States than elsewhere. 

Trust literature is more abundant and 
trust education is further developed here 
than in most countries. 


F anyone has passed over the chapters 

on New Zealand on the assumption that 
trust business there is about as important 
as that in Zululand, he has missed the most 
interesting part of the volume. 

The office of Public Trustee is most high- 
ly developed in New Zealand. The Public 
Trustee prepares wills where he is named 
as executor and has over 93,000 on file. 
While his fees are small and while he han- 
dles many small estates, he ordinarily makes 
a profit for his government. But in compe- 
tition with him private trust companies are 
well developed. It may be that without 
the public feature, trust companies in this 
country could learn much from New Zea- 
land on economy of operation in handling 
small funds. 

The Common Fund, yielding a fixed in- 
come and guaranteed by the Government, is 
a distinctive feature. Apart from the 
state guaranty, it offers the attractions 
which we are beginning to experience 
through the Common Trust Fund in this 
country. Similar guaranteed funds are to 
be found in Canada. The possibility of 
commingled investments with an insurance 
feature deserves more study here than has 
yet been given to it. 


HE book encourages browsing. A thread 
of any color can be picked up and 


traced around the world. It is a storehouse 
of information, for every page contains an 
illuminating fact or useful figure. The 
chapters on the United States are a history 
of our times where many trust men will 
live over the events of their own business 
careers. 

And the end of it all is this, that there 
is a common law system of trust business 
which it is important that we should know 
in its entirety. “If there are dommon 
threads that bind together the trust bus- 
iness of the common law world, if their prin- 
ciples and policies are fundamentally the 
same, if their objectives and ideals are the 
same, then it should follow that those who 
are interested in trust business, whether as 
lawyers or as laymen, should lift their 
sight beyond their own national horizons 
and include in their vision all the countries 
of the common law world .. . Each common 
law country furnishes trust business labor- 
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atories and testing grounds out of which 
inevitably must come more and better trust 
service for all the peoples of the common 
law world.” 


SS 


Trusts in the Conflict of Laws 


WALTER W. LAND, member of the New York 
Bar. 440 pp. $6.00. Distributed by Trusts and 
Estates. 

Not too often can a new law book be 
justified, under present conditions when Bar 
Association committees are appointed to 
consider the problem of duplications and 
overlappings in legal literature. Here, 
however, is a refreshing instance of a 
treatise which deserved to be written. While 
it is true that the subject of interstate 
aspects of trusts has been touched upon in 
other works on trusts or conflicts, the com- 
prehensive treatment by Mr. Land would 
not be feasible in the more general studies. * 

There are four main divisions into which 
the discussion may be classified: the valid- 
ity, construction, administration, and taxa- 
tion of testamentary and inter vivos trusts 
of real, tangible personal and intangible 
personal property having elements in two 
or more of the United States—all with re- 
spect to what law governs. In turn, there is 
another division as between what the de- 
cisions have been and to what extent the 
parties can control the selection of the state 
whose law is to apply. It is perhaps in the 
latter connection that the book performs 
its most valuable service, particularly with 
regard to matters of taxation. 

Mr. Land’s experience in this field (he 
is Director of the Trust Division of the 
American Bar Association’s Section of Real 
Property, Probate and Trust Law) stamps 
this work with the mark of authority. With- 
out fear of contradiction, this reviewer 
unqualifiedly commends “Trusts in the Con- 
flict of Laws” to every trust officer and 
every attorney who deals with trusts, as an 
essential part of his working library. 


i, 


Thompson on Real Property 

GEORGE W. THOMPSON. Volumes 9 and 10. 

Bobbs-Merrill Co., Indianapolis. 

Two more volumes in this excellent work 
have appeared since the last review in these 
pages. Volume 9 opens the discussion of 
Liens, and is given over entirely to the sub- 
ject of mortgages. Among the chapter 
headings in this division are: Equitable 
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Mortgages; Insurance; Void and Usurious 
Mortgages; Rights and Liabilities of Mort- 
gagor, Mortgagee, Purchaser, and Lessee; 
Assignment of Mortgages; Merger and 
Subrogation; and Redemption of Mortgage 
and Mortgagee’s Account. 


Volume 10 continues with chapters on 
Remedies for Enforcing a Mortgage, and 
Power of Sale Mortgages and Trust Deeds. 
It then proceeds with an analysis of var- 
ious other liens such as: Vendor’s Lien for 
Purchase-Money; Improvement Liens; Liens 
arising under Devises and Trusts; Mechan- 
ics’ Liens; and Miscellaneous Statutory 
Liens. 


Then follows a detailed treatment of oil 
and gas grants, leases, and options. This 
chapter should be particularly valuable be- 
cause of the comparative dearth of mater- 
ial on this topic. The volume closes with 
a chapter on zoning ordinances and restric- 
tion on the use of real property. 

One feature of the method of presenta- 
tion not previously mentioned is the listing 
of the numerous citations: in the footnotes 
by states in alphabetical order, thus facil- 
itating reference. 
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Tax Systems 


Eighth Edition. Edited by The Tax Research 
Foundation. Commerce Clearing House, Inc., 
Chicago. 408 pages, 12 x 15 in. $8.75. 


This new Edition is “a one-volume library 
on taxation,” containing a wealth of sig- 
nificant and essential tax facts and infor- 
mation. The material is summarized and 
classified to give a panoramic picture of 
taxation generally. In addition it presents 
unique “close-ups” of each individual state’s 
tax structure. It is an “up to the press-date 
minute” (mid-1940) compendium. 

Because of chaotic conditions abroad, ma- 
jor emphasis in the foreign material has 
been placed on presenting selected foreign 
revenue statistics. In all, there are 250 
charts, tables, and statistical presentations. 
Arrangement of the information (1) by 
states, and (2) by types of taxes, should 
make this helpful volume particularly con- 
venient for ready reference. Of particular 
value, too, is the comprehensive picture of 
federal, state, territorial, and local tax col- 
lections of the United States, graphically 
depicting actual tax yields in this country. 

For all those who are concerned in taxes 
and tax administration, this book is a ver- 
itable mine of information. 
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You Don’t Have To Be Rich 


ALLAN HERRICK, advertising manager, Secur- 
ity-First National Bank of Los Angeles. D. Ap- 
pleton-Century Co., New York. 235 pp. $1.75. 


In a most interesting fashion Mr. Herrick 
tells how the average individual or family 
group “can meet the requirements of mod- 
ern living on limited funds.” Based on ac- 
tual experiences of people who have suc- 
cessfully managed their finances, the book 
gets across in easy style helpful advice run- 
ning the whole gamut of “fiscal” problems. 
It should be of special value to the junior, 
whether he be in banking, the law, or any 
of the other professions. 


ee, 


Articles and Notes on Recent Decisions 


Rule against Perpetuities—Direction to 
Accumulate for Period of Perpetuities Held 
Invalid Notwithstanding All Interests Vest 
Within Period (Burdick v. Burdick, D.C.) 
—Harvard Law Review, Nov. 

Rule against Perpetuities — Separate 
Shares — Cross-Limitations Contingent 
upon Three Lives Held to Suspend Power 
of Alienation in New York: (Matter of 
Gorham, N. Y.)—Ibid. 

Time Within Which Trustees Must Con- 
vert Non-Legal Securities into Legals 
(Casani’s Estate, Pa.)—Univ. of Pennsyl- 
vania Law Review, Nov. 

Wills—Legacy to Creditor as Pro Tanto 
Satisfaction of Claim (In re Cooke’s Es- 
tate, Minn.) —Ibid. 

Estate Tax Apportionment in New York, 
by Harold Dudley Greeley—The Journal of 
Accountancy, Oct. 

Revival of Revoked Will by Oral Republi- 
cation Thereof (N.Y.)—New York Law 
Journal, Oct. 21 & 22. 

Protecting a Grantor of a Short-Term 
Trust Against Income Taxation, by Morti- 
mer M. Caplin—Tazes, Nov. 

Federal Tax Laws—Recent Interpreta- 
tion and Administration, by Albert L. Hop- 
kins—The Journal of Accountancy, Nov. 

Moneys Payable to Distributees in Soviet 
Union—Proceeds of Estate Deposited with 
City Treasurer where Evidence Shows Dis- 
tributee Would Not Receive Benefit There- 
of (Matter of Bold, N. Y.)—Brooklyn Law 
Review, Oct. 

Lapsed Legacies—Effect of Moral Obli- 
gation on Lapse(Matter of Shardlow, N.Y.) 
—Ibid. 
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Fiduciary Decisions 








LEGAL CONTRIBUTING EDITORS 


Digests of the current decisions affecting fiduciaries, published in the follow- 
ing pages, were selected and reported by these attorneys, for their respective 
jurisdictions: 


FLORIDA: Warren L. Jones—Fleming, Hamilton, Driver & Jones, Jacksonville; Counsel 
Barnett National Bank. 

ILLINOIS: R. J. Frankenstein, Jr.—Attorney-at-law, Chicago; associated with Edward 
H. McDermott 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for . 
Corporate Fiduciaries Association of Boston 

MINNESOTA: James E. Dorsey—Fletcher, Dorsey, Barker, Colman & Barber, Minne- 
apolis; Counsel for First. National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln. 

NEW YORK: Joseph Trachtman—Mitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers Trust Company 
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OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland 
WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 


Complete roll of attorneys for all states is published in June and December issues of each year. 
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| Assets —Administration—Statute of cretion al old oon i ae 
2 — Not Applicable to United mand by paying a portion thereof or interest 
a ates thereon or otherwise; ***’’ 

i United States—Supreme Court The administrator published the statutory 
a Waleed States x. & lin, 84 L. Ed. 963, 60 S. notice. More than eight months after the 
¢ Ct. 1019. Fae eee first publication the United States filed its 
5) : = claim and petitioned for priority under 31 
c The Federal Housing Administrator be- .s.C.A. Sections 191, 192. The Supreme 
: came the assignee of a claim against the (Coyrt of Florida held the statute applied 
4 pens of J. F. Andrew. The Florida statute 1, the United States and the claim was 
j provided : void. United States v. Summerlin, 140 Fla. 


“‘No claim or demand, whether due or not, direct 
or contingent, liquidated or unliquidated, or claim 
for personal property in the possession of the 
personal representative or for damages, shall be 
valid or binding upon an estate, or upon the per- 
sonal representative thereof, or upon any heir, 
legatee or devisee of the decedent unless the same 
shall be in writing and contain the place of resi- 
dence and post office address of the claimant and 
shall be sworn to by the claimant, his agent or 
attorney and be filed in the office of the County 
Judge granting letters. Any such claim or de- 
mand not so filed within eight months from the 
time of the first publication of the notice to 


475, 191 So. 842. See Jan. 1940 Trusts and 
Estates, 102. On certiorari, the Supreme 
Court of the United States, by opinion of 
Mr. Chief Justice Hughes, reversed the 
Florida Court. 

HELD: It is beyond the power of a 
state to declare a claim of the United 
States against the estate of a decedent 
void when not filed within the prescribed 
time. A claim of the Federal Housing Ad- ' 
ministrator is a claim of the United States 
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and is not subject to state laws of limita- 
tions or laches. Whether or not a plea of 
plene administravit would be good against 
the United States was discussed but not 
decided. 

Reported by W. L. Jones, of Florida. 


selene 


Assets—Business—Conservator - Ex- 
ecutor Surcharged with Various 
Items Arising Principally Out of 
Business Interest in Estate 


Illinois—Supreme Court 
Nonnast v. Northern Trust Company, 374 IIl. 248. 


Case involves a number of detailed items 
in dispute. Only major items and points 
are here digested. 

Ward was owner of 95% of capital stock 
of corporation which had lost money for 
some time. Assets obviously over-stated 
on books. Ward was paralyzed, and on 
petition of son, Trust Company appointed 
conservator. On same day representatives 
of conservator called on ward for purpose 
of determining extent and condition of 
estate and ward’s wishes with respect there- 
to. Conversation was by nodding of head. 
Trust Company alleged ward stated the 
wish that corporation’s debts be paid, even 
if it took his own securities and assets to 
pay them, to the exclusion of a large debt 
owing to ward by corporation. Ward died 
about six months later and conservator was 
named executor. 

On ex parte petitions to Probate Court 
conservator advanced or loaned to corpor- 
ation various sums and paid various al- 
leged corporation indebtedness, some of 
which were supposedly guaranteed by 
ward. After ward’s death executor paid 
various alleged claims against the estate 
and also some corporation debts without 
formal claims being filed in Probate Court. 
No notice of conservator’s account was 
given to heirs or beneficiaries. Various 
fees were charged by conservator and its 
attorneys, but no proof apparently was 
made as to reasonable value thereof. Exe- 
cutor also paid cost of tombstone without 
the filing of a claim therefor. 

Corporation was not liquidated until after 
death of ward, and then all creditors of cor- 
poration were paid in full except ward’s 
estate, which received only $1,600 out of 
$47,253.22 paid to other creditors although 
estate was the principal creditor. 

HELD: There is no power in law, either 
in the court or conservator or executor to 
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make loans or advances to carry on bus- 
iness. Executor cannot continue business 
unless a clear intent to have this done is 
shown by will. Although ward had been 
in charge of corporation, it was not his in- 
dividual business, and there was no inten- 
tion shown or express authority given by 
will to executor either to carry on business 
or to advance money to it. Authority in 
will to settle and compound claims cannot 
be construed to authorize Trust Company 
to lend or advance money to corporation. 


Executor has burden of proving reason- 
able value of services rendered to corpor- 
ation by it or anyone else and paid for by 
executor. If conservator or executor pays 
out money without having claims filed in 
the estate of ward or decedent, it, upon 
objection being filed to its final account, 
has the burden to make as complete and 
satisfactory proof as would have been re- 
quired had the creditor who received pay- 
ment filed his claim, made proof and ob- 
tained an order of court for payment of 
the claim. 

Good intentions of the conservator-exe- 
cutor and its desire to follow its ward’s 
wishes furnished no authority in law to do 
what was done. The conservator-executor 
did not sustain the burden of proof of es- 
tablishing the correctness of various claims 
paid by it. 

Executor had no authority to pay purely 
corporate salaries or expenses. Executor 
was derelict in duty and grossly negligent 
for failing to collect for its estate its pro- 
portionate share of defunct corporation’s 
liability as creditor thereof. 


The price of tombstone is not debt of 
testator’s estate, and evidence of contrac- 
tual liability arising in decedent’s lifetime 
was not satisfactory. Alleged credits for 
fees were disallowed because no proof of 
nature, extent or value of services was pro- 
duced. Conservator-executor surcharged 
on many items by application of said prin- 
ciples. 

Interest penalty provided by Administra- 
tion Act of 10% on all moneys, notes, bonds 
and credits withheld after period of two 
years and six months from date of letters 
is not applicable to conservators. In view, 
however, of gross abuse of authority, con- 
servator charged with compound interest at 
5% per. annum on all items surcharged 
from dates those items were paid out. 


Executor was surcharged with statutory 
interest of 10% per annum for two years 
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and six months from date letters were is- 
sued to it, except one item which was not 
liquidated item. Executor had failed to 
excuse its delay in making settlement of 
estate. All costs charged to executor. 
en 


Distribution—Effect of Widow’s Re- 
nunciation Upon Other Provisions 


Missouri—Supreme Court 


St. Louis Union Trust Company v. Kern, 142 S.W. 
(2d) 493. 


This was a suit by trustees to construe a 
will wherein it appeared that the testator 
had left property in trust to pay the income 
to his wife and daughter, share and share 
alike. The daughter’s share was to termin- 
ate on her death (at which time the grand- 
children were to succeed to her interest) 
or the death of her mother, and at the death 
of the mother certain special legacies were 
to be paid to others. The widow renounced 
the will and the question raised in the con- 
struction suit was whether or not the wi- 
dow’s renunciation accelerated the payment 
of the special legacies or whether the daugh- 
ter continued to receive one-half or the 
whole income from the entire corpus. 

HELD: The renunciation was not the 
equivalent of the death of the widow. Ac- 
celeration of the time of payment of the 
special legacies would be contrary to the 
intention of the testator. The daughter 
was entitled to the entire income on the re- 
maining portion of the trust estate undim- 
inished by payment of the special legacies. 

(ee 


Distribution—Life Tenant of Trust 
Entitled to Income from Date of 
Decedent’s Death 


Nebraska—Supreme Court 
Folsom v. Strain, 293 N.W. 357. 


A will provided that the trustees of the 
residuary estate should pay, from the net 
income, $20,000 annually to F. during his 
life. The residue of the estate, after pay- 
ing expenses of administration and estate 
taxes, produced an income of more than 
$20,000 during the first year following the 
death of the testatrix. F. contended that 
he should receive this income. The trustees 
contended that the income available for dis- 
tribution was the income earned by the 
trust after completion of administration. 

HELD: Unless otherwise provided in 
the will, the life tenant is entitled to the 
net income from the date of the death of 
the testatrix. 
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Investments—tTrustee’s Liability for 
Reduction of Interest and Reten- 
tion of Defaulted Bonds—Laches of 
Beneficiary 


Wisconsin—Supreme Court 
Will of North, 294 N.W. 15 (October 8, 1940) 


The trust estate created by the will of 
Anita North included at its inception in 
1921 a past-due 6% farm mortgage of 
$7500. The mortgagor continued to pay in- 
terest at 6% until 1931, when by agreement 
with the trustee the rate was reduced to 
3%, and the trustee continued to hold the 
mortgage. Its retention was disclosed by 
the annual report of the trustee each year, 
copy of which was furnished to the life 
beneficiary. During the period of the trust, 
the trustee also purchased certain bonds 
which subsequently went into default as to 
interest, and he failed to dispose of them. 
Upon his petition filed in 1939 for approval 
of his accounts, and objection filed by the: 
life tenant, the county court surcharged the 
trustee with the full amount of the $7500 
mortgage; with the difference between the 
6% interest rate stipulated in the mortgage 
and the 3% actually paid; and with the in- 
terest unpaid on the defaulted bonds. 

HELD: (1) The trustee’s retention of 
the mortgage up to 1931, having been dis- 
closed in his annual report each year, can- 
not now be questioned by the life tenant; 
and its further retention since 1931 is not 
shown to have been imprudent in the ab- 
sence of evidence that the mortgage could 
have been sold or foreclosed to advantage. 
The surcharge of the principal amount of 
the mortgage was therefore improper. 

(2) The trustee’s reduction of the inter- 
est rate upon the mortgage from 6% to 3% 
in 1931 was an act of ordinary prudence on 
his part, and the surcharge on that account 
was improper. 

(3) The trustee’s failure to dispose of 
the bonds which had defaulted in payment 
of their interest rendered him subject to 
surcharge in favor of the life tenant, but he 
should have been charged only the interest 
rate that he could have obtained upon sell- 
ing the bonds and investing the proceeds in 
legal securities, not the interest rate called 
for by the bonds themselves. 


a 


Lincoln, Neb.—The Continental National 
Bank, owned by the Northwest Bancorpor- 
ation, is now home-owned, its stock having 
been purchased recently by sixty Lincoln 
men and women. 
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Jurisdiction—Fraud Actions—Denial 
of Petition to Reopen is not Res Ad- 
judicata 

Minnesota—Supreme Court 
Bulau v. Bulau, November 15, 1940. 


Plaintiff in 1937, after the Decree of Dis- 
tribution had been entered, petitioned the 
Probate Court to reopen the estate of Au- 
gusta Bulau and to allow plaintiff to file 
her claim for care and services furnished 
the decedent. The Probate Court denied the 
petition. Plaintiff took no appeal. In 1938 
plaintiff brought this action against the 
executor and another brother of the de- 
cedent, who were the sole beneficiaries un- 
der the will. Plaintiff alleged that the exe- 
cutor, before the time to file claims had 
expired, represented to plaintiff that if she 
would refrain from filing her claim, he 
would pay the claim in full after the estate 
had been settled; and proceeded to set out 
a cause of action in fraud. The other de- 
fendant was charged with receiving one half 
of the estate with knowledge of the alleged 
fraud. The defendants moved for dismis- 
sal of the case on the ground that it had 
already been formally adjudicated and that 
the District Court was without jurisdic- 
tion. The trial court ordered dismissal on 
the jurisdictional ground. 

HELD: Reversed. While an appealable 
order affecting a substantial right made 
after full hearing upon the question is a 
binding adjudication, nevertheless, the 
estoppel applies only to the facts actually 
litigated and not as to such as might have 
been litigated. The order denying plaintiff’s 
petition to set aside the Decree of Distri- 
bution did not pass on the merits of the 
claim and, of course, did not pass on plain- 
tiff’s cause of action for fraud against the 
defendants because the Probate Court had 
no jurisdiction thereof. Since the Probate 
Court did not have jurisdiction to deter- 
mine the issue of fraud between these par- 
ties, the judgment did not operate as a bar 
in a subsequent trial on that issue in the 
District Court. 

SSS 
Erratum 


In the note to Church v. Church, report- 
ed on page 468 of the October issue, the first 
sentence should have read: “This decision, 
in holding in the absence of any evidence as 
to what the purposes of the trust were or 
whether sale was necessary to carry them 
out, that power of sale is implied, seems to 
go further,” etc. 
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Life Tenant and Remaindermen— 
Right to Dividends Out of Accumu- 
lated Surplus 


Wisconsin—Supreme Court 
Estate of Boyle, 294 N.W. 29 (October 8, 1940) 


The testatrix died in 1935 owning a large 
amount of stock in a manufacturing com- 
pany. The company had paid regular quar- 
terly dividends of $3 per share for many 
years prior to her death, but reduced the 
dividend to $2 per quarter during 1935, 1936 
and 1937 and notified the stockholders that 
because of the decline in the company’s 
earnings the dividends were now being paid 
out of accumulated surplus. The will of the 
testatrix created a life estate and a re- 
mainder in the stock, and in a proceeding 
for construction of the will the question 
was raised as to how the dividends should 
be distributed as between the life beneficiary 
and the remaindermen. 

HELD: Ordinary dividends, regardless 
of the time of accumulation of the surplus 
out of which they are payable, belong to 
the life tenant. Extraordinary dividends 
likewise belong to the life tenant unless they 
intrench upon the capital of the trust fund 
as it existed at the time the trust was cre- 
ated; and if they do so intrench they should 
be apportioned between the corpus and the 
life tenant in such a way as to preserve the 
integrity of the fund. 

Whether a particular dividend is “ordin- 
ary” depends principally on the past prac- 
tices of the company and the size of the 
dividend. Its source, whether from current 
earnings or from surplus, is of secondary 
importance. Considering the regularity of 
payment and the fact that the amounts were 
of normal size, the dividends in the instant 
case were ordinary, and belonged to the life 
tenant. 
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Powers—Appointment —In Absence 
of Express Provision Appointed 
Property Not Part of Donee’s Es- 
tate and Not Answerable for 
Donee’s Debts 


Ohio—Court of Appeals 
In the Matter of Trust of Howald: The Ohio Na- 
tional Bank of Columbus, Trustee, Appellee v. 
Shawan, Executor, et al., Appellants, 65 Ohio 
App. 191. 


Testator, by last will and testament, cre- 
ated a trust for the benefit of his niece for 
life and provided that she “shall have the 
power to dispose of one-half of this trust 





fund by will and upon her death my trustee 
is directed to make such disposition of said 
one-half of the trust fund as her will may 
provide.” 

The donee of the power by last will and 
testament directed in Item I thereof that 
all her just debts and funeral expenses be 
paid out of her estate, and by Item III 
thereof provided as follows: 


“TI give, devise and bequeath to Elizabeth Ann 
Vermillion, *** all my interest in the trust cre- 
ated under the will of Frederick G. Howald, of 
which The Ohio National Bank, Columbus, Ohio, 
is trustee. *** This bequest is subject to all my 
debts.”’ 


HELD: The will of the donor of the 
power created an absolute testamentary 
power of appointment, and considering Item 
III of the will of the donee, together with 
the evidence as to the small amount of in- 
come remaining unpaid to her at the time 
of her decease, the insolvency of her estate 
and other facts, the power of appointment 
was exercised. 

It is doubtful whether in Ohio property 
passing under a general power of appoint- 
ment is as a matter of law answerable for 
donee’s debts; the donee may, however, 
make such property so answerable. 

Item III of donee’s will makes the proper- 
ty passing under the power answerable for 
her debts after her personal estate has been 
exhausted, and the Trustee under the don- 
or’s will shall pay to the Executor of the 
donee’s estate an amount sufficient to sat- 
isfy any such debts remaining; no other 
part of the appointed property shall be con- 
sidered a part of her estate. 


a 


Powers — Appointment — Revoca- 
tion of Will by Marriage Does Not 
Affect Clause Exercising Power of 
Appointment—Disposition of Share 
of -Appointee Predeceasing Donee 
of Power 


Massachusetts—Supreme Judicial Court 


Old Colony Trust Co. v. Allen, 1940 A. S. 1445; 
September 30, 1940. 


Under an inter vivos trust set up by X 
a life estate was given to A, with a gen- 
eral power to dispose of the principal by 
will. There was no provision for any dis- 
position of the principal in default of ap- 
pointment. A made a will by which she 
bequeathed one cash legacy, and gave “all 
the rest and residue of her property, where- 
soever situated,” etc., in equal shares to her 
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two sisters, E and J. A subsequently mar- 
ried, and it did not appear from the will 
that it was made in contemplation of the 
marriage. She did not make any later 
will. J predeceased A without issue. X, 
who had reserved the income to himself 
for life, predeceased A. 

HELD: First, the residuary clause in 
A’s will operated as an exercise of her 
power of appointment. 

Second, while the marriage revoked A’s 
will, so much of the will as operated as an 
exercise of the power of appointment was 
not revoked (G.L. 191, §9) and the court 
properly admitted it to probate to that 
extent only and for that purpose. 

Third, as there was nothing to show that 
the cash legacy was intended as an exer- 
cise of the power of appointment (there 
being no evidence as to the extent of A’s 
individual estate) no part of the appointed 
trust fund was payable to the legatee. 

Fourth, the chief controversy in the case 
arose over the disposition of the unappoint- 
ed property, since the appointment of half 
the residue to J lapsed by her death. Did 
this revert to the estate of X as undisposed 
of property or did it go to A’s adminis- 
trator, she having died intestate as to her 
own estate? The court held that it went to 
the latter, on the ground that by the gen- 
eral residuary clause she had, by blending 
the trust property with her own estate, 
shown an intention to withdraw wholly the 
appointive property from the operation of 
the original trust and apply it to her own 
purposes, so that on the failure of the ob- 
ject of the appointment the property fell 
into the estate of the donee, and did not 
revert as unappointed property to the estate 
of the donor. This principle had previous- 
ly been applied in Dunbar v. Hammond, 
234 Mass. 554, and Talbot v. Riggs, 287 
Mass. 144, where the appointments which 
failed were in trust, but it is not limited to 
an appointment in trust. 


ee 


Powers—Foreign—Power of Ancil- 
lary Administrator to Sell Real Es- 
tate Specifically Devised 


Florida—Supreme Court 
In re Wilson’s Estate, 197 So. 557, July 30, 1940. 


Testator residing in Pennsylvania made 
specific devise of real estate in Florida, 
where an ancillary administrator c.t.a. was 
appointed. There was no other property in 
Florida. The Florida statute makes costs 
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and expenses of administration, adminis- 
trator’s and attorneys’ fees first charges 
against an estate. On appeal from an order 
authorizing the sale of the real estate for 
payment of administration expense and at- 
torneys’ fees, it was 

HELD: It is the policy of the law to 
preserve local assets for the payment of 
costs and expenses of ancillary administra- 
tion and claims of local creditors. The or- 
der was affirmed notwithstanding that 
there was adequate personal property in 
the hands of the domiciliary representative 
to pay the obligations incurred by the 
ancillary administrator. 


ne 0 es 


Real Property—Encumbrance Must 
Be Discharged From General Es- 
tate Assets 


TIowa—Supreme Court 
Ganoe v. Swisher, 229 Iowa 130 (October 15, 1940). 


Testator devised to each of his children 
specific parcels of real estate. All were 
free from encumbrance at the time he made 
the will. Subsequently he encumbered one 
of the parcels of real estate. A proceeding 
was commenced in probate to compel the 
payment of the encumbrance by the general 
assets of the estate. 

HELD: The devisee of the encumbered 
land was entitled to have the other devisees 
share in the burden of discharging the en- 
cumbrance. 


a 


Taxation—Estate & Inheritance—Ex- 
emption of Charitable Corporations 
Does Not Include Foreign Charity 


Nebraska—Supreme Court 
In re Robinson’s Estate, 292 N.W. 48. 


The Nebraska statute imposing a grad- 
uated inheritance tax on legacies and de- 
vises was amended to exempt from taxation 
legacies and devises “to or for the use of 
any corporation, organization, association 
or foundation organized and operated ex- 
clusively for religious, charitable or educa- 
tional purposes.” Yale University was the 
beneficiary under a will and contended that 
it was exempt from inheritance tax under 
the foregoing amendment. 

HELD: Exemptions from taxation are 
strictly construed. Public policy which may 
favor the exemption of educational institu- 
tions in the state does not extend to exempt 
foreign corporations. 
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Wills—Probate—Revocation of Will 
of Living Insane Person 


Florida—Supreme Court 


Saliba v. James, 196 So. 832. Rehearing Den. 
July 8, 1940. 


A man of some means, seventy years old, 
weak in mind and addicted to the excessive 
use of intoxicants, was kept a virtual pris- 
oner by defendants, who procured from him 
large gifts of property and induced him to 
make a will in their favor. After adjudi- 
cation of insanity the guardian brought suit 
to recover the property and, in affirming 
the final decree of the lower court it was by 
inference 

HELD: The guardian of an insane per- 
son not only may maintain a suit to set 
aside gifts made before adjudication of 
insanity but may have purported will de- 
clared invalid during the ward’s lifetime. 

a 


Wills—Probate—Necessity of Testa- 
tor’s Acknowledging His Signature 
to Witnesses 


Iowa—Supreme Court 
In re Estate of Harter, 229 Iowa 238 (October 
22, 1940). 


This suit arose over objection to the pro- 
bate of an instrument as a will. There was 
no dispute that it had been signed by the 
testator with the intention that the instru- 
ment become his last will and testament. 
There was also no dispute that it bore the 
genuine signatures of two witnesses who 
signed at the request of the decedent, in his 
presence and in the presence of each other, 
but the decedent did not sign the instru- 
ment in the presence of the witnesses and 
did not exhibit to them his signature on the 
instrument, refer to his signature or adopt 
it in any way, and as the witnesses signed 
the instrument they saw only the last sheet 
upon which the attestation clause appeared. 

HELD: The will should not have been 
admitted to probate, the signature of the 
testator not having been witnessed by two 
competent persons as required by statute. 


eS 


Wills—Probate—Undue Influence — 
Provisions in Favor of Testator’s 
Attorney 

New York—Appellate Division, 1st Dept. 
Matter of Guidi, 259 App. Div. 652, 20 N. Y. Supp. 
(2) 240. 
For about two years before the testa- 
trix’ death the proponent had been her at- 
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torney; he was a stranger in blood. The 
testatrix, a childless widow, lived alone, and 
her closest contact was with the proponent 
and his wife. The testatrix had executed 
an earlier will, prepared by the proponent, 
giving her entire estate to her cousin. The 
propounded instrument gave practically the 
entire estate to the proponent and appointed 
him executor; it was prepared by another 
attorney (formerly the employer of the pro- 
ponent) to whom the testatrix was sent by 
the proponent. The cousin named in the 
earlier will and an aunt of the testatrix 
(with neither of whom she had much con- 
tact) were her next-of-kin, and contested 
probate. 


The Surrogate considered that the pro- 
ponent was the real draftsman of the will 
and thus stood in a fiduciary relation which 
required him to negative, in the first in- 
stance, the presumption of undue influence 
arising from such relationship. The Surro- 
gate also stated that, considering the pro- 
ponent to be the real draftsman, his non- 
participation in the actual execution of the 
will emphasized rather than cleared him of 
the responsibility which attached him as the 
real draftsman, and ruled that the pro- 
pounded will should be denied probate be- 
cause it was executed as the result of un- 
due influence. 


HELD: (unanimously reversing the 
Surrogate) that the presumption of undue 
influence should not be applied where an 
attorney has recommended to his client an- 
other attorney with whose independent ad- 
vice the will is prepared, and there was 
nothing to suggest that the testatrix had not 
had the benefit of disinterested professional 
advice. Inter vivos gifts which the testa- 
trix had made to the proponent and his wife 
(and which the Surrogate had viewed with 
suspicion) were considered not to be evi- 
dence of undue influence but manifestations 
of the testatrix’ gratitude, the proponent 
and his wife having shown concern for her 
welfare. 


Foosaner New Jersey Editor 


Trusts and Estates is happy to announce 
the appointment of Samuel J. Foosaner, of 
Newark, to serve as legal contributing edi- 
tor for New Jersey. He succeeds J. Fisher 
Anderson of Jersey City who, after years 
of faithful service, was obliged to resign 
because of the pressure of other matters. 
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Mr. Foosa- 
ner was grad- 
uated from 
Wharton 
School of Uni- 
versity of 
Pennsyl- 
vania in 1929, 
and from Mer- 
cer Beasley 
Law School of 
University of 
Newark. He is 
the author of 
Life Under- 
writers Diary 
and Manual, 
1938, 19389, 
1940, which books were distributed by a 
number of leading Fiduciary Institutions 
throughout the country. 

Two Committees of the New Jersey State 
Bar Association have Mr. Foosaner as 
Chairman: Committee of Life and Health 
Insurance, and Committee on Legal Insti- 
tutes. He has written numerous articles 
on matters concerning trusts, taxes, wills, 
and life insurance, appearing in Law 
Journals and National Periodicals, and has 
addressed many life insurance and Bar 
groups on these subjects. 


S. J. FOOSANER 


——_o———___ 


STATEMENT OF THE OWNERSHIP, MANAGE- 
MEN, CIRCULATION, ETC., REQUIRED BY THE 
ACTS OF CONGRESS OF AUGUST 24, 1912, 
AND MARCH 3, 1933 


Of TRUSTS and ESTATES (Magazine), published 
monthly at New York, N. Y. for October 1, 1940. 
State of New York } 

County of New York a. 


Before me, a Notary Public in and for the State 
and county aforesaid, personally appeared Christian C. 
Luhnow, who, having been duly sworn according to 
law, deposes and says that he is the Editor and Pub- 
lisher of the TRUSTS and ESTATES (Magazine) and 
that the following is, to the best of his knowledge and 
belief, a true statement of the ownership, manage- 
ment (and if a daily paper, the circulation), etc., of 
the aforesaid publication for the date shown in the 
above caption, required by the Act of August 24, 1912, 
as amended by the Act of March 3, 1933, embodied 
in section 537, Postal Laws and Regulations, printed 
on the reverse of this form, to wit: 


1. That the names and addresses of the publisher, 
editor, managing editor, and business managers are: 

Publisher, Christian C. Luhnow, 50 E. 42nd St., 
New York, N. Y. Editor, Christian C. Luhnow, 50 
E. 42nd St., New York, N. Y. Managing Editor, 
None. Business Manager, Edgar G. Criswell, 50 E. 
42nd St., New York, N. Y. 

2. That the owner is Fiduciary Publishers, Inc., 50 
East 42nd Street, New York, N. Y. Christian C. 
Luhnow sole stock holder. 

8. That the known bondholders, mortgagees, and 
other security holders owning or holding 1 per cent 
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or more of total amount of bonds, mortgages, or 
other securities are: None. 

4. That the two paragraphs next above, giving the 
names of the owners, stockholders, and security hold- 
ers, if any, contain not only the list of stockholders 
and security holders as they appear upon the books of 
the company but also, in cases where the stockholder 
or security holder appears upon the books of the 
company as trustee or in any other fiduciary rela- 
tion, the name of the person or corporation for whom 
such trustee is acting, is given; also that the said 
two paragraphs contain statements embracing affiant’s 
full knowledge and belief as to the circumstances and 
conditions under which stockholders and security hold- 
ers who do not appear upon the books of the com- 
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pany as trustees, hold stock and securities in e 
capacity other than that of a bona fide owner; and 
this affiant has no reason to believe that any other 
person, association, or corporation has any interest 
direct or indirect in the said stock, bonds, or other 
securities than as so stated by him. 


CHRISTIAN C. LUHNOW 


Sworn to and subscribed before me this 30th day 
of September, 1940. 
MARY LEE BORROR 
Notary Public, Westchester Co. 


N. Y. Co. Clerk’s No. 1645, Reg. No. 18961. 
My commission expires March 30, 1941. 
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— close of 1940 sees a momentous year 
pass into history...the new year to come 
may again bring changes that no man can now 
foretell. But sound business and sound banking 
will continue their course in the service of 
America, contributing their all important part 
in the economic progress of our country. 


Since 1857, Mercantile-Commerce and its prede- 
cessor banks have seen the social, business and in- 
ternational scene change with the years. Through 
wars and international disturbances, through 
good times and bad, this bank has continued to 
render helpful, dependable service to customers 
and correspondents throughout the nation. 


This month, at the close of another year, we 
pledge dependable service in the future, backed 
by our complete facilities and the experience of 
eighty-three eventful years. 
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